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PREFACE 


TO 

THE FIFTH EDITION. 


The fact that four Editions of this Work have been 
sold, and that an American firm have thought it worth 
their while to issue an unauthorized edition in the 
United States, renders it no longer necessary to apologize 
for its existence. 

Many of my friends and clients have expressed sur- 
prise that an Equity and Conveyancing Counsel should 
have written a treatise on the Law of Torts. The 
answer is, that every lawyer, whatever his speciality 
may he, ought to •know the principles of every branch of 
the law ; and, in my student days, my endeavours to 
fathom the principles of the Law of Torts were sur- 
rounded with so much unnecessary difficulty, owing to 
the absence of any text-book separating principle from 
i 'illustration , that I became convinced that a new crop of 
students would welcome even sucl* a .guide as I was 
capable of furnishing. The result has proved that I 
was not mistaken. 
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Indfeed, however useful the great treatises then 
existing were for the practitioner, they were almost 
useless to the student. In the first place to his un- 
acoustoped mind th^y presented a meye chaos of 
examples, for the most part unexplained, and, in the 
absence of explanation, seeming very often in direct 
contradiction. What student without careful explana- 
tion would grasp the difference between Flcfc/ur v. 
Hylands, and Nichols v. Mania nd for instance P 

In the seepnd place, the men are few indeed who can 
trust to their memories to retain the contents of a large 
treatise with accuracy ; and although that is not neces- 
sary, yet it is essential that they should accurately 
remember the principles of the law. 

For these and other reasons, I ventured to write this 
work, and I think that if a student will thoroughly 
master it, he will know as much of the principles of the 
Law of Torts as will suffice to make him a competent 
general practitioner, and to pass liim through his 
examinations so far as that subject is concerned. 

I do not assert for one instant that it will enable him 
to answer every case that comes before him, but I am 
not acquainted with any man whose mental stock 
enables him to^do this. In the vast majority of eases 
the practitioner who has any regard for the interests of 
his clients, or the reputation of himself, will turn to his 
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digests and his reports^; for however well he may 
understand the principles of the law, it is only very 
•long practice indeed, or the intuition of genius, which 
enable him to apply these prii^iples to particular 
complicated facts with ease and certainty. 

This Edition has been entirely re-arranged, and. in 
great measure re-written; and the sub-rules which 
appeared in past editions have been incorporated in the 
'main rules. It is hoped that this plan will be found to 
add to the lucidity of the Work. I have also inserted 
some American and Colonial decisions, which seemed to 
me to be both good law and, excellent illustrations of 
principles. 

ARTHUR UNDERHILL. 


8, Old Sqttabe, Lincoln’s Inn, W.C. 
April , 1889. 
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INTRODUCTION. 




INTBODTJ CTION. 


“ The maxims of law,” says Justinian, “ are these : 
To live honestly, to hurt no man, and to give every 
one his due.” The practical object of law must 
necessarily he to enforce the observance *of these 
maxims, which is done by punishing the dishonest, 
causing wrongdoers to make reparation, and ensuring 
to every member of the community the full enjoy- 
ment of his rights and jjossessions. 

Infractions of law are, for the purposes of justice , 
divided into two great classes: viz., public and pri- 
vate injuries. The former — commonly called crimes 
— consist of such offences as, aiming at the root of 
society and order, are considered to be injuries to the 
community at large ; and as no redress can be given 
to the comihunity, except by the prevention of such 
acts for the future, they are visited with some deter- 
rent and exemplary punishment. 

Private or civil injuries, on the other hand, are 
such violations or deprivations of the legal rights of 
another, as are accompanied by either*actual or pre- 
sumptive damage. These, being merely injuries to 
private individuals, efcLmit of redress. The law, 
therefore, affords a remedy by forcing the wrong- 
doer to make reparation. 



But as injuries are divided into criminal and civil, 
so the latter are subdivided into two classes, of in- 
juries ex contractu and injuries ex delicto — the former 
being such as ari^e out of the violation of duties 
undertaken by contract, and the latter (commonly 
calledf torts) such as spring from the violation of 
duties imposed by law, to the performance or ob- 
servance of which every member of the community 
is entitled as against the world at large. 

Although, however, these divisions are broadly 
correct, the border line between them is by no means 
well defiiied. Indeed, from the very nature of things, 
each division must to some extent overlap another 
one. Thus the same set of circumstances may con- 
stitute a crime, a tort, and a breach of contract. At 
the same time, as those circumstances may be re- 
garded from each of the three points of view, no 
confusion ensues from the fact that they cannot be 
exclusively located in any one of the three classes. 

In this work an attempt will be made to state the 
principles which the law applies to those facts which 
constitute torts. 



PAKT I. 

RULES RELATING TO TORTS IN GENERAL. 




CHAPTER I. 

Of the nature of a Tort. 

Art. 1 . — Definition of a Tort, 

A Tort is an act or omission which, indepen- 
dent of contract, is ; Unauthorized by law, and 
results either in "the infringement of some 
absolute rig ht to which another is entitled, or 
iii^he infliction upon him of some substantial 
loss of money, health, or material comfort 
bevond that, suffered by the rest of the 
public, and remediable by an action for 
damages. 

No one has yet succeeded in formulating a per- 
fectly satisfactory definition of a Tort ; indeed, it 
may he doubted whether a scientific definition which 
would at the same time convey any notion to the 
mind of the student is possible. 

A tort is described in the Common Law Procedure 
Act, 1852, as “ a wrong independent of contract.” 
If we use the word “ wrong/’ as equivalent to viola- 
tion of a right recognized and enforced by law by 
means of an action for damages, the definition is 
sufficiently accurate, but scarcely very luqjd ; for it 
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gives no clue as to what constitutes a wrong or 
violation of a r\ght recognized and enforced by law. 

« A recently published text book (a), by a distin- 
guished American JLawyer, defines a tort as a breach 
of duty fixed by law, and redressable by a suit for 
damages ; but this definition does not seem to con- 
vey much information to the reader, and confessedly 
requires an elaborate explanatory dissertation. 

Perhaps Professor Pollock, in his work on torts ( b ), 
gives the most complete definition ; but I cannot 
help thinking that, excellent as it is, the student is 
more lik&ly to grasp the legal meaning of the word 
“ tort ” from the brief definition which I have 
attempted. 

It will be perceived from this, that three distinct 
factors are necessary to constitute a tort according to 
our law. First, there must be some act or omission 
on the part of the person committing the tort (the 
defendant), unauthorized by law, and not being a 
breach of some duty undertaken by contract. 
Secondly, this wrongful act or omission must, in 
some way, inflict an injury, special, private, and 
peculiar to the plaintiff, as distinguished from an 
injury to the public at large ; and this may be either 
by the violation of some right in rem , that is to 
say, some right to which the plaintiff is entitled as 
I against the world at large, or by the infliction on 
i him of some particular and substantial loss of money, 

health, or material comfort. Thirdly, the wrongful 

* • 

(a) Bigelow’^ Elements of the Law of Torts. 

# See Pollock on Torts, p. 19, 



DAMNUM ABSQUE INJURIA. 7 

act injurious to the plaintiff must fall within some 
class of cases for which the recognized legal remedy 
is an action for damages. • 

It is desirable that the effect of»the absence of gny 
one of these three factors should be examined a 
little more closely. t 

One often sees it stated in legal works that # 
damnum absque injurid is not actionable, but that an 
injuria sine damno is. This jingle has probably 
puzzled many generations of students, but it comes 
to very little when dissected. 

By damnum is meant damage in the Substantial 
sense of money, loss of comfort, service, health, or the 
like. By injuria is meant an unauthorized interference, 
however trivial, with some general right conferred by 
law on the plaintiff [ex. gr. the right of excluding 
others from a private road). All that the maxims 
come to, therefore, is this, that no action lies for mere 
damage {damnum), however substantial, caused with-, 
out breach of law, but that an action does lie for 1 
interference with another’s legal private rights, even 
where unaccompanied with damage. Injuria , there- 
fore, in the maxim is not equivalent to breach of law, 
but to that limited kind of breach of law which 
consists in the violation of another’s private rights 
Read by the light of these observations, both the 
maxims in question are correct. For the interruption 
of a legal right, however temporal and however 
slight, is considered by the law to be damaging, 
and a proper subject ffor reparation; and substantial 
damages have more than once (in cases of false 
imprisonment) been awarded, where the # plaintiff’s 



8, 


iTOBTS IN GENERAL. 


surroundings were very considerably improved during 
his unlawful detention. But when no private right 
(ex. gr. liberty) ^las been invaded by a wrongful act, 
thep no action wil| lie unless the plaintiff has sus- 
tained actual loss or damage. 

The^reason for all this is very clear. In the case 
of the invasion of a private right, there is a particular 
damage inflicted on the plaintiff, and that by means 
of a wrongful act, and therefore the defendant ought 
to make reparation. But where no private right is 
infringed, and no particular damage inflicted, but 
merely an act or omission not authorized by law is 
committed or made, there the grievance, if grievance 
it be, is one properly affecting the public and not 
any private individual in particular; and if every 
member of the public were allowed to bring actions 
in respect of it, there would be no limit to the num- 
ber of actions which might be brought ( Wintcrbottom 
v. Lord Derby , L. 11. , 2 Ex. 316). The remedy of 
the public is by indictment if the unlawful act 
amounts to so serious a dereliction of duty as ft) 
constitute an injury to the public. But if, in addi- 
tion to the injury to the public, a special, peculiar, 
and substantial damage is occasioned to an individual, 
th$n it is only just that he should have some private 
redress (see Lyon v. Fishmongers’ Co ., 1 Apyi. Cm. 
662 ; and Fritz v. Hobson , 14 Ch. D. 542). 

It will, therefore, be seen that there must be an un- 
authorized act or omission causing either an infringe- 
ment of some general right, of inflicting some sub- 
stantial private damage. But in addition to this, 
the injury must fall within some class recognized 
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by law, and for which an action for damages is the 
appropriate remedy. For instance, Hoarder is an act 
unauthorized by law, and it may inflict most crueh 
and particular damage on the fflftnily of the mur- 
dered man; but, nevertheless, that gives them no 
civil remedy against the murderer. So, if one? libels! 
a dead man, his children have no right to redress? 
although it may cause them to be cut off from all 
decent society. So a breach of trust, although cer- 
tainly an act unauthorized by law, and usually fol- 
lowed by private and particular loss to the bene- 
ficiaries, does not fall within the class cf civif injuries 
remediable by an action for damages, and therefore 
cannot properly be said to ^constitute a tort. It 
would appear that since tho abolition of the action 
of trim, con. the same remarks apply to adultery, 
and consequently that subject is omitted from the 
present edition of this work. 

Having now explained the nature of the elements 
which are essential to the constitution of a tort, the 
""attention of the student is invited to a few illus- 


trations. 

(1) If one trespass upon another’s land without 
lawful excuse, that is an interference with an abso- 
lute legal right (viz., the right of exclusive posses- 
sion of a man’s own land). Moreover, being without 
excuse, it is an act not authorized by law, and conse- 
quently the two elements of an unauthorized act and 
the consequent infringement of a lqgal right ara 
present, and an action for tort may be maintained. 
But if the trespass were committed in self-defence, 
in order to escape some pressing danger, -> then no 
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else who attempts to use the road, either to 
pursue his journey by a less direct ipute, or else to 
* remove the obstruction. He can, nevertheless, no# 
maintain amaction, because, although the element of 
an unauthorized or unlawful act on the part of the 
defendant is present, yet there is no invasion «of an 
absolute private right, and no substantial damage 
peculiar to the plaintiff beyond that suffered by the 
rest of the public ( Winterbottom v. Lord Derby , L. R., 
2 Ex. 316). 

(5) The defendant leaves an unfenoed hole upon 
premises adjoining a highway. The plaintiff, in 
passing along the highway at night, falls into the 
hole, and is injured. Here both elements of a tort 
are present; for the law does not authorize the 
leaving of an unfenced hole adjacent to a highway, 
and likely to be a danger to persons lawfully using 
it, and the plaintiff clearly suffers a special and 
substantial damage beyond that suffered by the 
rest of the public, and accordingly be can recover 

damages (Hadley v. Taylor, L. R.,\ C. P. 53). 

(6) The plaintiff kept a coffee-house in a narrow' 
street. The defendants were auctioneers, carrying 
on an extensive business in the same neighbourhood, 
having an outlet at the rear of their premises next 
adjoining the plaintiff's house, where they were 
constantly loading and unloading goods into and 
from their vans. The vans interceded the light 
from the plaintiff’s coffee-house to such an extent 
that he was obliged burn gas nearly all day, and 
access to his shop was obstructed, a^d the smell from 
the horses’ manure made the house unooiRfortable. 
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Here there was an unauthorized state of facts consti- 
tuting a public* nuisance, but there was also a direct 
and substantial private and particular damage to the 
plaintiff, beyond that suffered by the .rest of tne 
public, so as to entitle him to maintain an action 
(Benjamin v. Storr, L. 1 R., 9 C. P. 400). 

* (7) A person is guilty of negligence, or violence, 
whereby the plaintiffs servant is injured, and inca- 
pacitated from performing his usual duties. Here the 
loss of service is a substantial deprivation of comfort 
sufficient to give the plaintiff a right of action (B er- 
ring er v. c G. E . P. Co., 4 C. P. D. 163). There is, 
however, a curious exception to this, viz., that where 
the servant is killed on c the spot , no action lies by the 
master (Osborn v. Gillette L. R., 8 Ex. 

Art. 2. — Classification of unauthorized Acts or Omis- 
sions constituting one element of a Tort. 

Acts unauthorized by law, and winch, when, 
coupled with the invasion of a right or the 
infliction of substantial damage, constitute a 
tort, may be conveniently divided into the 
following classes, viz. : — 

I (a) Malicious acts, or acts so reckless as to 
j imply malice ; 

i (b) Negligent acts or omissions; 

■ (c) Acts f>r omissions .in relation to the 
user of property or otherwise not 
e depending on malice or negligence; 
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(d) Acts without legal justification directly 
infringing another’s private rights. 

* 

In the words of Pratt, C. J., “dorts are infinitely 
various, for there is not anything in nature that may 
not be converted into an instrument of mischief ” 
(see Chapman v. Picker sgill , 2 Wils. 146). It is, there- 
fore, hopeless to attempt any definition of what con- 
stitutes an unauthorized act or omission, upon which 
an action for tort may be founded; but, broadly 
speaking, the above classification may, perhaps, give 
the student some standard by which to* measure 
particular cases. 

Class (a) covers cases of defamation, malicious pro- 
secution and arrest, maintenanoe, seduction, and 
fraud. 

Class (b) comprises all cases arising out of the 
breach of the duty of care. 

Class (c) includes all cases coming under the maxim 
ic utere tuo nt alienum non Mas : ex gr. nuisances. 

Class (d) requires some explanation, because it is 1 
the one class where, at first sight, the unauthorized 
act and the consequent injury appear to be insepar- 
able. And no doubt the same act does often con- 
stitute both elements of a tort, as, for instance, where 
one beats another, the act of beating is prima facie 
both an unauthorized act and an invasion of a right. 
It is not, however, necessarily so, for suppose the 
beating is administered by the order of a court having 
jurisdiction to inflict u the cat,” there the beating is 
not an unauthorized act, although it is an interference 
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with the general right of the subject to immunity 
from battery. c Consequently, although the same act 
may, and often does, of itself combine both elements 
of «a tort, it is divisible for the purposes of legal 
analysis 5 "to the two elements which must exist if 
the act is actionable. In all such cases we must ask 
ourselves the questions : (1) Is the act one which is 
unauthorized ? and (2) Is it an act which if unautho- 
rized violates a legal right ? This class embraces all 
I those unauthorized violations of the rights of person 
and property conferred by law on every member of 
the community, including assault and battery, false 
imprisonment, trespass on and dispossession of lands, 
trespass to and conversion of personal property, in- 
fringement of patents and trade marks, and the 
like. 

Generally, the classification above attempted makes 
no pretence to scientific aocuracy. Some of the 
classes may, and doubtless do, overlap one another. 
All that is attempted is to give the student a rough 
idea of the various kinds of unauthorized aots 6t 
omissions, which may constitute the first element of 
a tort, and in the absence of which no amount of loss 
or damage will suffice to give a right of action. 


Art. 3. — Of Volition and Intention in relation to the 
unauthorized Act or Omission. 

(1) The unauthorized act or omission must 
be attributable to active or passive volition 
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on the part of the party to be charged, other- 
wise it will not constitute an element of a 
tort. 1 

(2) Nevertheless a want cff knowledge # of 
its illegality and appreciation of its pro- 
bable consequences affords no excuse, except 
in cases in which malice or fraud are of the 
essence of the unauthorizecf act or omission. 
For every person is presumed to intend the 
probable consequence of any voluntary act 
or omission of his. 

(3) Where an act or omission is done or 
made under the influence *of pressing danger, 
and was necessary in order to escape that 
danger, there is a presumption that it was 
done or made involuntarily. 

The student must carefully distinguish between 
ibe voluntary nature of the act or omission and the 
want of knowledge or appreciation of the fact that it 
was in fact an act or omission not authorized by law. 
It would be obviously unjust to charge a man with 
damage caused by some inevitable accident, over 
which, or over the causes of which, he had no con- 
trol. On the other hand it would be highly dan- 
gerous to admit the doctrine, that a ftian who does 
an act, or makes an omission voluntarily, should be 
excused the consequences because of lack of judg- 
ment or by reason of ignorance. 

The following illustrations will, however^ help to 
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accentuate the difference better than pages of expla- 
nation : — c 0 

r (1) A butcher owns a horse which has always stood 
quietly at the customers’ doors while thg butcher ap- 
plied for orders. On one occasion, being frightened 
by a passing steam roller, the horse runs away, and 
knocks down and severely injures the plaintiff. Here 
the butcher is liable ; for he voluntarily left the 
horse in a public fiighway unattended. That was 
the unauthorized omission from which the damage to 
the plaintiff arose. No doubt the butcher never in- 
tended to hurt the plaintiff, nor did he voluntarily 
cause the horse to run away ; but having once volun- 
tarily omitted to take a precaution which the law 
required of him, the fact that he did not foresee, and 
from past experience had no reason to apprehend, the 
result, affords no excuse. 

(2) A person has an unguarded shaft or pit on his 
premises. If another, lawfully coming on to the 
premises on business, falls down the shaft, and is 
injured, he may bring his action, although there w&z 
no intention to cause him or anyone else any hurt. 
For the neglect to fence the shaft was an unautho- 
rized omission, and the fall of the plaintiff was a 
probable consequence of it ( Indermaur v. Dames , 
L . 12., 2 (?. P. 311; White v. France , 2 C. P . D. 
308). 

(3) The defendants, a burial board, planted on 
their own land, and about four feet distant from 
their boundary railings, a *yew tree, which grew 
through and beyond the railings, so as to project 
over an m adjoining meadow which was hired by the 
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plaintiff foj pasture. The plaintiff’s horse, feeding 
in the meadow, ate of that portion of* the tree which 
projected, and died of the poison contained therein.* 
The tree wa» planted and grown v^ith the knowledge 
of the defendants : — Held, that the defendants were 
liable ( Crowhurst v. Amersham Burial Board , 1 Ex, 
D. 5 ; and see Lax v. Corp, of Darlington , 5 Ex, D. 
28). 

(4) On the other hand, where an ordinarily quiet 
horse was being driven along a highroad by the 
defendant, and suddenly bolted and injured the 
plaintiff’s horse, it was held that the defendant was 
j^tjiable, because the injury to the plaintiff’s horse 
was not attributable to any voluntary unauthorized 
act or omission of his ( Wakeman v. Robinson , 1 Bing. 
213 ; Manzoni v. Douglas , G Q. B . D. 145; and Tillett 
v. Ward , 10 Q. B . D. 17). 

(5) Under the Metropolis Local Management Act 
(18 & 19 Yict. c. 120), a duty is imposed upon the 
vestry, of properly cleansing the sewers vested in 
tEem. Under the premises of the plaintiff was an 
old drain, which was one of the sewers vested in the 
vestry. This drain having become choked, the soil 
therefrom flowed into the cellars of the plaintiff and 
did damage. In an action against the vestry, the 
jury found (inter alia) that the obstruction was 
unknown to the defendants, and coqjd not by the 
exercise of reasonable care have been known to 
them. Held, that upon this finding tfie defendants 
were entitled to the verdict (Hammond v. Vestry of 
St. Pancras y L . P., 9 C. P. 316, an<J see also Losce v. 
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Buchanan, 51 New York Rep. 476, in relation to tlio 
liability of the ‘Owner of a steam boiler). 

(6) It is a rule of law, that where one brings on 
to*his property for*his own purposes, and* collects and 
keeps there, any substance likely to do injury to his 
neighbour if it escapes, he must keep it at his peril. 
Yet where the escape could not have been prevented 
by any possible means, he will not be liable, as will 
f be seen from the well-known case of Nichols v. Mars- 
1 land (. L . R., 10 Ex. 255 , and on appeal, 2 Ex. B. 1). 
The faqts there were as follows : — On the defen- 
dant’s land were artificial pools containing large 
quantities of water. These pools had been formed by 
damming up, with artificial embankments, a natural 
stream which rose above the defendant’s land, and 
flowed through it, and which was allowed to escape 
from the pools by successive weirs into its original 
course. An extraordinary rainfall caused the stream 
and the water in the pools to swell, so that the arti- 
ficial embankment was carried away by the pressure, 
and the water in the pools, being suddenly loosed^ 
rushed down the course of the stream and injured the 
plaintiff’s adjoining property. The plaintiff having 
brought an action against the defendant for damages, 
the jury found that there "was no negligence in the 
construction or maintenance of the works, and that 
the rainfall most excessive, and amounted to a 
m major or visitation of God. Under these circum- 
stances, it wac held that no agtion was maintainable, 
because, as Bramwell, B., said, “ the defendant had 
done nothing wrong ; he had infringed no right. It 
was not c the defendant who let loose the water and 
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sent it to destroy the bridges. He did, indeed, store 
it, and stored it in such quantities that if it were let 
loose it would do, as it did, mischief. But suppose a 
stranger let it loose, would the defendant be liable ? 
If so, then if a mischievous boy bored a hole in a 
cistern in any London house, and the water did 
mischief to a neighbour, the occupier would be liable ; 
but that cannot be. Then why is the defendant 
liable, if some agent over which he has no control lets 
the water out ? The defendant merely brought the 
water to a place, whence another agent let it loose, 
but the act is that of an agent he cannot control ” (see 
also Nitro-Phosjihate Co. v. London and St. Katharine’s 
Bock Co., 9 Ch. B. 503). 

(7) And so again where the reservoir of the de- 
fendant was caused to overflow by a third party 
sending a great quantity of water down the drain 
which supplied it, and damage was done to the 
plaintiff, it was held that the defendant was not 
liable ; Kelly, C. B., saying: — “It seems to me to 
be immaterial whether this is called a vis major or 
the unlawful act of a stranger ; it is sufficient to say" 
that the defendant had no means of preventing the 
occurrence ” (Box v. Jubb , 4 Ex. B. 77). 

(8) The above cases must be carefully distin-- 
guished from the well-known leading case of Rylands 
v. Fletcher (L. R., 3 H. L . 330), the facts of which ; 
were as follows: — The plaintiff was the lessee of; 
mines. The defendant was the owner of a mill, } 
standing on land adjoining that under which the* 
mines were worked. The defendant desired to con- 
struct a reservoir, and employed competent persons to 

c 2 
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construct it, so that there was no question of negli- 
gence. The plaintiff had worked his mines up to a 
spot where there jvere certain old passages of disused 
mines ; these passages were eonnected r with vertical 
shafts, communicating with the land above, which 
had also been out of use for years, and were ap- 
parently filled with marl and earth of the surrounding 
land. Shortly after the water had been introduced 
into the reservoir, it broke through some of the 
vertical shafts, flowed thence through the old 
passages, and finally flooded the plaintiff’s mine. 
It was contended on behalf of the defendant that 
there was no negligence on his part, and that if he 
were held liable, it would make every man respon- 
sible for every mischief he occasioned, however 
involuntarily, or even unconsciously, whereas he 
contended that knowledge of possible mischief was of 
the very essence of the liability incurred by occasion- 
ing it. The House of Lords, however, held the 
defendant to be liable on the ground that “ a perg^q 
who, for his own purposes, brings on his land, and 
■collects and keeps there, anything likely to do mis- 
chief if it escapes, must keep it at his peril, and if he 
does not do so is primd facie responsible for all the 
damage which is the natural consequence of its 
escape.” It therefore appears that the act which was 
not authorized by law was the allowing the water to 
escape, and whether this was the result of negligence, 
or whether it was the remit of a latent and undis- 
covered defect in the engineering woi'ks, was quite 
immaterial. The escape of the water was caused by 
something of which the defendant was ignomnt. 
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by something altogether beyond his control or voli- 
tion, like a visitation of Providence ex the act of a 
third party. As Mellish, L. J., said in Nichols v. 
Marsland (2*Ex, D . 5), “if inc&ed the damages 
were caused by the act of the party without more — as 
where a man accumulates water on his own land, 
but, owing to the peculiar nature or condition of the 
soil, the water escapes, and does damage to his 
neighbour — the case of Ry lands v. Fletcher establishes 
that he must be held liable/ 7 But where there is 
something more — either the act of God or of a third 
party — which is the proximate cause of the damage, 
then Rylands v. Fletcher has no application. This of 
course, however, presupposes ihat the damage has 
been solely caused by the act of God or of a third 
party, and that the defendant has not contributed to 
it by some distinct breach of duty (as in The Nitro- 
Phosphatc Co, v. London and St, Katharine's Dock Co, 
cited above) (Harris v. Mobbs , 3 Ex, D, 268; Clark 
v. Chambers , 3 Q, B, D. 327). 

"The distinction between Rylands v. Fletcher on the 
3ne hand, and Nichols v. Marsland and Box v. Jabb 
m the other, is no doubt subtle and difficult for the 
.ay mind to grasp ; but it shortly comes to this, that 
i man is not liable for the acts of God or a third 
party, unless (1) he has committed some distinct 
ireach of duty, or (2) where he has taken upon him- 
self to construct a dangerous work, and # such work is 
n fact defective, whether owing to the^eonstruetor’s 
legligence or not ; for Saving taken upon himself to 
nake it, he must be taken to guarantee that it is fit 
or the purpose* for which it is made (see al^p Hard- 
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man v. N. E. 11. Co ., 3 C. P. I). 168 ; aryl Fletcher v. 
Smith, 2 App.tCas. 781). 

(9) A person wrongfully threw a squib on to a / 
stall, the keeper of which, in self-defence, threw it off 
again ; it then alighted on another stall, was again 
thrown away, and, finally exploding, blinded the 
plaintiff. The liability of the persons who threw it 
away from their stalls in self-defence was not the 
question before the court, but a dictum of Chief 
Justice De Grey is a good illustration of the rule. 
He said, “ It has been urged, that the interven- 
tion of a free agent will make a difference; but I 
do not consider Willis and Ityal (the persons who 
merely threw away the squib from their respective 
, stalls) as free agents in the present case, but acting 
. under a compulsive necessity for their own safety 
; and self-preservation” (Scott v. Shepherd , 2 W. BL 
1 894). The first illustration to Art. 1 (supra) is 
another example of the rule that a person acting 
under the influence of pressing danger is not a 
voluntary agent. 


Art. 4. — Of the connection of the Damage with the 
unauthorized Act or Omission . 

There will be no tort where the loss or 
damage is such as would not usually be 
found to follow from the^unauthorized act or 
omission, u nles s it can be shown that the 
defendant knew, or had reasonable means of 
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knowing* tliat consequences not usually re- 
sulting from such an act or omission were, 
by reason of some existing cause, likely to* 
intervene so as to cause such damage. # 

(1) The defendant, in breach of the Poli<*3 Act 
(2 4* 3 Viet . c. 47, s . 51), washed a van in a public 
street, and allowed the waste water to run down the 
gutter towards a grating leading to the sewer, about 
twenty- five yards off. In consequence of the ex- 
treme severity of the weather, the grating was 
obstructed by ice, and the water flowed ov&r a por- 
tion of the causeway, which was ill-paved and un- 
even, and there froze. There was no evidence that 
the defendant knew of the grating being obstructed. 
The plaintiff’s horse, while being led past the spot, 
slipped upon the ice and broke its leg. In giving 
judgment in an action brought in respect of this 
damage, Chief Justice Bovill said: “No doubt one, 
who commits a wrongful act is responsible for the 
ordinary consequences which are likely to result 
therefrom;” but “where there is no reason to expect 
it, and no knowledge in the person doing the wrong- 
ful act, that such a state of things exists as to render 
the damage probable, if injury does result to a third, 
person it is generally considered that the wrongful* 
act is not the proximate cause of the injury, so as to i 
render the w r rongdoer liable to an Sction. If the 
drain had not been stopped, and the road had been 
in a proper state of* repair, the water would have 
passed away without doing any mischief to anyone. 
Can it then be said to have been the orc^nary and 
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probable consequence of the defendant’s apt that the 
water should h#ve frozen over so large a portion of 
♦the street so as to occasion a dangerous nuisance ? 
I think not. These was no distinct evidence to show 
the cause of the stoppage of the sink or drain, or that 
the defendant knew it was stopped. He had a right, 
then, to expect that the water would flow down the 
gutter to the sewer in the ordinary course, and, but 
for the stoppage (for which the defendant is not 
responsible), no damage would have been done.” 
And accordingly judgment was given in favour of 
the defehdant ( Sharp v. Powell , L. R., 7 C. P . 2*58). 

(2) But where water, which had trickled down 
from a waste-pipe at <a railway station on to the 
platform, had become frozen, and the plaintiff, a 
passenger, stepped upon it and fell and was injured, 
the court held the defendants liable, on the ground, 
probably, that the non-removal of a dangerous 
nuisance , like ice, from their premises, was the proxi- 
mate cause of the injury (Shepherd v. Mid. R. Co ., 
cited by plaintiff arguendo ; Sharp v. Powell, supra). 


Art. 5. — Where Damage toould have been suffered in 
the absence of unauthorized Act or Omission . 

1 Where thg. elements of a tort are present, 
j the fact that similar damages would have been 
suffered by the plaintiff, even if the wrongful 
\ act or omission had not been done or made 
by the defendant, does not excuse the latter. 
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It is, however, open to him to show, if he 
can, that there is a substantial and ascertain- 
able portion of the damages fairly to be attri- 
buted solely to the other circumstances, and 
in that case he is entitled to a proper deduc- 
tion in that respect (see Nitro- Phosphate Co . v. 
London and St. Katharine’s Dock Co ., 9 Ch. D. 
503). 

Thus where it was the duty of the defendants to 
keep a river wall at a height of four feet two inches 
above Trinity high water mark, and they only kept it 
at a height of four feet, and an extraordinary tide 
rose four feet five inches, and flooded the plaintiffs* 
works ; it was held, that as the defendants had 
committed a breach of duty in not building their 
wall to the proper height, and some damage having 
been suffered in consequence thereof, an action lay 
against them, although even if the wall had been of 
tfie required height, the tide would still have over- 
flowed it. James, L. J., said : — “ Suppose that the 
same damage would have been done by the excess of 
height of the tide if the wall had been of due height 
as has been done ; yet if the damage has been done 
by reason of the wall not being of due height, the 
defendants are liable for that damage arising from 
that cause, and are not excused because they would 
not have been liable for similar damage^if it had been 
the result solely of some other cause ; and moreover, 
long before the tide rose even to f gur feet, it began 
to flow over towards and into the plaintiffs’ works, 
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and of course the defendants cannot gscape their 
liability for the damage so occasioned, because the 
"tide afterwards went on swelling and swelling, even 
if w it could be ehSwn that the same daanage would 
have been occasioned by that additional height of 
watei® if the wall of the defendants had been in 
proper condition. They had been guilty of neglect, 
and had done damage before the extra height had 
been reached, and their liability to the plaintiffs was 
complete when the damage was done. ... No doubt 
if the court can see on the whole evidence [as they 
could not see in that case] that there was a substan- 
tial and ascertainable portion of the damage, fairly 
to be attributed solely to the excess of the tide above the 
proper height which it was the duty of the defendants to 
maintain , occurring after the excess had occurred, and 
which would have happened if the defendants had 
done their duty, then there ought to be a proper 
deduction in that respect ” (Nitro- Phosphate Co . v. 
London and St. Katharine's Dock Co., 9 Ch . D. 526; 
and see also Clark v. Chambers , 3 Q . B. D. 327, and * 
Harris v. Mobbs, 3 Ex. D. 268). 


Art. 6. — To what Extent Civil Remedy interfered with 
where the unauthorized Act or Omission constitutes 
a Felony. 

(1) Whe:fe any unauthorized act or omis- 
sion is, or gives rise to consequences which 
make ii, a felony, and it also violates a 
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private right, or causes private and peculiar 
damage to an individual, the* latter has a 
good cause of action. 

(2) Bu£ (scmble) the policy of the law will 
not allow the person injured to seck^ civil 
redress, if he has failed in his duty of bring- 
ing, or endeavouring to bring, the felon to 


justice. 

(3) Where the offender has been brought 
to justice at the instance of some third person 
injured by a similar offence, or where prose- 
cution is impossible by reason of the death 
of the offender, or (?) by reason of his escape 
from the jurisdiction before a prosecution 
could by reasonable diligence have been 
commenced, the right of action is not sus- 
pended (per Baggallay, L. J., Ex parte Ball , 
rfi Shepherd , 10 Ch. I). 673; and see per 
Cockbum, C. J., Wells v. Abrahams , L. 72., 7 
Q. B. 557). 


But although this would seem to he the rule, it is 
extremely doubtful how it can be enforced. It is 
certainly no ground for the judge at the trial to 
direct a nonsuit (Well# v. Abrahams^iip.). It can- 
not be raised by demurrer (. Roope v. If Avigdor, 
10 Q. B. D. 412) ; n<y by plea, because the effect of 
that would be to allow a party to set up his own 
criminality. But it has been suggested, that if an 
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action were brought against a person who/was either 
in the course oi being prosecuted for felony, or was 
Kable to be prosecuted for felony, the summary 
jurisdiction of the v court might be invoked, to stay 
the proceedings which would involve an undue use, 
probaKy an abuse, of the process of the court (per 
Cockburn, C. J., Wells v. Abrahams , sup.). And in 
the same case, Blackburn, J., said, “I do not see how 
a plaintiff can be prevented from trying his action, 
unless the court, acting under its summary jurisdic- 
tion, interfere.” . . . “From the time these 

cases were decided, there is no reported instance of 
the court having interfered to stop an action until 
we come to Gimson v. Woodful , 2 C. fy P. 41. That 
case went to this extent, that where a horse had been 
stolen by A., and B. afterwards had the horse, the 
owner could not afterwards bring an action to recover 
it from B., unless he had prosecuted A. But in 
White v. S pettigue (13 M. fy W. G03) that was ex- 
pressly overruled. The last case is Wellock v. Con- 
stantine, 32 L. J ., C. P. 285.” . . . “Thai 
case, I think, cannot be treated as an authority;” 
. . . “ to say that because it was for the interest 

of the public, the action should be stayed until the 
indictment was tried, and for this purpose to nonsuit 
the plaintiff, or to direct the jury to find a verdict for 
the defendant upon issues not proved, seems to me to 
be erroneous.” 

In Ex part ^ Ball , re Shepherd (10 Ch. D. 667), 
Bramwell, L. J., said: “There is the judgment in 

5 parte Elliott £3 Mont . Sf A. 110), besides the 
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expressed opinion for centuries, that the felonious 
origin of a debt is in some way an impediment to its 
enforcement. But in what way^ I can think of 
only four possible ways : — 1. That no cause of action f 
arises at all out of a felony. 2. That it does not arise 
till prosecution. 3. That it arises on the act, hut is 
suspended till prosecution. 4. That there is neither 
defence to, nor suspension of the claim by, or at the 
instance of the felon, but that the court of its own 
motion, or on the suggestion of the crown, should stay 
proceedings till public justice is satisfied. It must be 
admitted that there are great difficulties in the way 
of each of these theories. That the first is not true is 
shown by Manh v. Keating (1 'Bing. N. C. 198), where 
it was held, that prosecution being impossible, a felony 
gave rise to a recoverable debt. It is difficult to sup- 
pose that the second supposed solution of the problem 
is correct. That would be to make the cause of action 
the act of the felon plus a prosecution. The cause of 
action would not arise till after both. Till then, the 
statute of limitations would not run. In such a case 
as the present, or where the felon had died, it would 
be impossible. And it is to be observed that it is 
never suggested that the cause of action is the debt 
and the prosecution. The third possible way is at- 
tended by difficulties. The suspension of a cause of 
action is a thing nearly unknown to thejaw. It exists 
where a negotiable instrument is given for a debt, and 
in cases of composition with creditors, cud these were 
not held till after much doubt and contest. There 
maybe other instances. And whatris to happen P Is 
the statute of limitations to run? Suppose the debtor 
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or his representative sue the creditor, is^liis set-off 
suspended ? Then how is the defence of impediment 
to bo set up ? By^plea ? That would be contrary to 
the rule, nemo allegam suam turpitudincm eU and lend us. 
Besides it would be absurd to suppose that the debtor 
himseff ever would so plead, and face the conse- 
quencos. Then is the fourth solution right ? No- 
body ever heard of such a thing ; nobody in any case 
or book ever suggested it till Mr. Justice Blackburn 
did as a possibility. Is it left to the court to find it 
out on tjio pleadings ? If it appears on tlio trial, is 
the judge to discharge the jury ? IIow is the crown 
to know of it ? There are difficulties, then, in all the 
possible ways in which bne can suppose this impedi- 
ment to be set up to the prosecution of an action. 
But, again, suppose it can be, what is the result? It 
lias been held, that when the felon is executed for 
another f elony the claim may be maintained. What 
is to happen when lie dies a natural death, when he 
goes beyond the jurisdiction, when there is a prose- 
cution, and an acquittal from collusion or carelessness 
by some prosecutor other than the party injured ? 
All these cases create great difficulties to my mind in 
the application of this alleged law, and go a long way 
to justify Mr. Justice Blackburn’s doubt. Still after 
the continued expression of opinion and the cases of 
Ex parte Elitqft and Wedlock v. Constantine , I should 
hesitate to say that there is no practical law as alleged 
by the respondent.” Unfortunately the point was 
not necessary for the decision in Ex parte Ball , and 
consequently the Jaw still remains in a very hazy and 
unsatisfactory state, with regard to which it is im- 
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possible to express any opinion with confidence. How- 
ever, the rule, as above expressed, has received the 
sanction of nearly tliree centuries ; and although the 
criticisms of Lord J ustice B ram well* thro w some doubt 
upon its accuracy, it must, I think, be taken to be 
law until it is expressly overruled. • 
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CHAPTER II. 

Variation in the General Principle where 

THE UNAUTHORIZED AcT OR OMISSION IS ONE 
FORBIDDEN BY STATUTE. 


Art. 7. — General Rule . 

(1.) When a statute gives a right, or creates 
a duty, in favour of an individual or class, 
then, i f no penalty i s attached, any infringe- 
ment of the rightorTreach of the duty will 
be a tort remediable in the ordinary way 
( Dormant v. Furness It. Co., 11 Q. B. D. 49d).. 

(2.) But where a penalty is attached 
whether recoverable by the party aggrieved 
or not), it then becomes a question whether 
the legislature intended that the penalty 
should be the only satisfaction, or whether, 
in addition, tho party injured should be 
entitled to sue for damages. 

(3.) In the ease of a private act imposing 
an active duty, the penalty will prima facie 
be taken to be the only remedy given for 
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breach of <4ie duty (Atkinson v. Newcastle Water 
Co., 2 Ex. D. (C. A.) 444). 

• • 

(1) By acts of parliament the harbour of B. was 
vested in the defendants, and its limits were defined. 
The defendants had however jurisdiction over the 
harbour of P. and the channel of P. beyond those 
limits, for the purpose of, inter alia , buoying “the 
said harbour and channel.” A moiety of the net 
light duties to which ships entering or leaving the 
harbour of P. contributed, was to be paid to the 
defendants and to be applied by them in, inter alia , 
buoying and lighting the harbour and channel of P. 
A vessel was wrecked in the 'channel of P., which 
under the Wrecks Removal Act, 1877 (40 & 41 Yict. 
c. 16), s. 4, the defendants had power to, and did 
partially, remove. The wreck not removed was not 
buoyed, and the plaintiff’s vessel was in consequence 
wrecked : — Held , that the statutes imposed upon the 

^defendants an obligation to remove the wreck from 
the channel, or to mark its position by buoys, and 
that not having done so they were liable in damages 
to the plaintiff ( Dormont v. Furness Railway Co ., 11 
Q. B. D . 496). 

(2) At one time it was generally considered that, 
when a statute gave a right or created a duty in 
favour of an individual or class, thqp, unless it 
enforced the duty by a penalty recoverable by the 
party aggrieved (as di^inguished from® a common 
informer), any infringement of such right, or breach 
of such duty, would, if coupled with ^actual damage, 
be a tort remediable in the ordinary way.* This 
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notion was founded upon the judgment tin the ease 
of Couch y. Steel (3 JS. 8f B. 402), hut is no longer 
a correct statement of the law. Thus, water com- 
ponies ore by act of parliament obliged to keep their 
pipes, to wliich fire plugs are attached, constantly 
charged with waiter at a certain pressure, and are to 
allow all persons, at all times, to use the same for 
extinguishing fire without compensation ; and for 
neglect of this duty a penalty is imposed, recoverable 
by a common informer. On a demurrer to a declara- 
tion by which the plaintiff claimed damages against 
a water company for not keeping their pipes charged 
as required, wiiereby his premises w r ere burnt down, 
it was held by the Court of Appeal that the action 
would not lie, Lord Cairns, L. C., saying: — “Apart 
from authority, I should say without hesitation that 
it was no part of the scheme of this act to create any 
duty which was to become the subject of an action 
at the suit of individuals, to create any right in indi- 
viduals with a power of enforcing that right by action, 
but that its scheme was, having laid down certain 
duties, to provide guarantees for the due fulfilment of 
them, and wdiere convenient to give the penalties, or 
some of them, to the persons injured, but, where not 
convenient so to do, then simply to impose public 
penalties, not by way of compensation but as a 
security for £he due performance of the duty. To 
split up the 43rd section, and to say that in those 
cases in tr hick a penalty is to go into the pocket of the 
individual ii\jured there is to be no right of action^ but 
that tchere no penalty is so given to the individual there 
is to best right of action, is to violate the ordinary rules 
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of construction His lordship then referred to Couch 
v. Steel, and continued, “ I must venture, with great 
respect to the learned judges who decided that casg, 
and particularly to Lord Campbell, to express grave 
doubts whether the authorities cited by Lord Camp- 
bell justify the broad general proposition that appears 
to have been there laid down, that wherever a statutory 
duty is created, any person, who can show that he has 
sustained injuries from the non-performance of that 
duty, can bring an action for damages against the 
person on whom the duty is imposed. I cannot but 
think that that must to a great extent depend on the 
purview of the legislature in the particular statute , 
and the language which they hale there employed , and 
more especially when , as here, the act with which the 
court has to deal is not an act of public and general 
policy , but is rather in the nature of a private legislative 
bargain with a body of undertakers, as to the manner in 
which they will keep up certain public works.” ( Atkin - 
son v. Newcastle Water Co., 2 Ex. D. 441 ; and see 
also Colley v. L. # N W. My. Co., 5 Ex. J). 277 
and Valluncc v. Falk, 13 Q. B. D. 109.) 

(3) On the other hand, where, by 4 & 5 Viet- 
c. 45, s. 17, a penalty is imposed upon unauthorized 
persons unlawfully importing books, reprinted abroad, 
upon which copyright subsists, the remedy by action 
is not taken away from the authors ; for there is a 
right created in their favour, and the penalty is 
cumulative (. Novella v. Svdlow, 12 C. B. i88 ; and for 
other instances of the enforcement of statutory rights 
or duties by action, see Ross v. Rugge* Price, 1 Ex. D. 

i)2 
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269, and Qeddis y. Proprietors of BanntReservoir , 3 
^ App. Cm. 430j. 


ART. t 8. — Where the Act or Omission is forbidden to 
prevent a particular Mischief 

Whore a duty is created by a statute for 
(the purpose of preventing a mischief of a 
particular kind, a person who, by reason of 
another’s neglect of the statutory duty, 
suffers a loss of a different kind, is not 
entitled to maintain an action for damages 
in respect of such loss (G orris v. Scott , L . i?., 
9 Ex. 125). 

(1) Thus, in the above case, the defendant, a 
shipowner, undertook to oarry the plaintiff’s sheep 
from a foreign port to England. On the voyage, 
some of the sheep were washed overboard, by reason 
of the defendant’s neglect to take a precaution 
enjoined by an order of the Privy Council, which 
was made under the authority of the Contagious 
Diseases (Animals) Act, 1869. It was, however, 
held, that the object of the statute and order being 
to prevent the spread of contagious disease among 
animals, an<J not to protect them against the perils of 
the sea, the plaintiff could not recover. 

(2) And c so, where certain regulations were estab- 
lished by statute for the management of the pilchard 
fishery, and enforced by the imposition of penalties, 
it was held, that a fisherman who had lost his proper 
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turn and station, according to the regulations, through 
the breach of them by another fishewnan, could not 
maintain an action for damages against him for the ' 
loss of a valuable capture of fish* which the lattoer 
had taken, through being in such wrong place. For 
the object of the statute was to regulate the fifher} r , 
and not to give any individual fisherman a right to 
any particular place (Stevens v. Peacocks , 11 Q. B. 
741). 


Art. 9. — The Observance of Statutory Precautions does 
not restrict Common Law Liability . 

Unless a statute expressly or by necessary 
implication restricts common law rights, such 
rights remain unaffected. 

Thus, the defendant was possessed of a steam 
traction-engine, and whilst it was being driven by 
the defendant’s servants along a highway, some 
sparks escaping from it set fire to a stack of hay of 
the plaintiff’s standing on a neighbouring farm. 
The engine was constructed in conformity with the 
Locomotive Acts, 1861 and 1865, and there was no 
negligence in the management of it. It was never- 
theless held that the defendant was liable, on the 
ground that the engine being a dangerous machine 
(and, therefore, within the doctrine of Fletcher v. 
Rylands) an action would have been maintainable at 
common law, and that the Locomotive Acts did not 
restrict the common law liability (Powell v. 

5 Q.B.D. 597.) 
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CHAPTER III. 

C 

Variations in the General Principle where 

THE UNAUTHORIZED Act OR OMISSION ARISES 

out of the Performance of a Contract. 


^ Art. 10 . — Cases where Tort and Contract overlap. 

Whenever there is a contract, and something 
to be done in th e, course of the employment, 
which is the subject of that contract, if there 
be a breach of duty in the course of that em- 
ployment, the plaintiff may recover either in 
tort or in contract ( Brown v. Boorman , 1 1 CL 
*44). 

Although a tort has been defined as a wrong in- 
dependent of contract, there is nevertheless a class of 
injuries which lie on the borderland, as it were, 
between contract and tort, and for which an action 
ex contractu , or ex delicto, may generally be brought 
at the pleasure of the party injured. 

(1) Negligence of professional men. — Thus, if an 
apothecary carelessly or unskil f ully administer im- 
proper medicines to a patient*, whereby such patient 
is injured, he may sue him either for the breach of 
his implied contftct to use reasonable skill and care, 
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or for toi^ious negligence, followed by the aotual 
damage (Sear l v. Prentice , 8 East, 84?). 

(2) The plaintiff, who held a mortgage for 4,600/.. 
upon lands belonging to one F., agreed to make him 
a further advance of 400/. upon having an additional 
piece of land, which F. had subsequently acquired, 
added to the former security. The defendant, who 
acted as the plaintiff’s solicitor in the matter, omitted 
to ascertain (as the fact was) that a third person had 
an equitable charge to the extent of 46/. upon this 
additional piece of land, in consequence of wliioh the 
plaintiff, upon the sale of the property, was unable to 
convey without paying this 46/.: — Held, that this 
was negligence for which Jho solicitor was liable 
(Whiteman v. Hatching , 4 C. P. D. 13). 

(8) Waste. — So where a person, having an estaio 
for life or years, commits waste, it is both a breach of 
the implied contract to deliver lip the premises in as 
good a condition as when he entered upon them, and 
also an injury to the reversion, which is a violation 
of the reversioner’s right , and therefore a tort . 

(4) Negligence of owners of market . — The defen- 
dants were owners of a cattle market, and in the 
market-place they had erected a statue, round which 
they had placed a railing. The plaintiffs attended 
the market with their cattle and occupied a site for 
which they paid toll. A cow, belonging to them, 
in attempting to jump the railing, ihjured herself, 
and subsequently died from those injuries. The 
jury found that thS rail was dangerous; — Held, 
that the defendants having received toll from the 
plaintiffs , and invited them to conffe into the market 
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■with their cattle, a duty was imposed upon them to 
keep the market in a safe oondition, and therefore an 
action would lie against the defendants for. the loss 
mjstained by the* plaintiffs {Lax v. Corp. of Darling- 
ton, S Ex. D. 28 ; and see Hyman v. Nye, 6 Q. B. D. 


Art. 11. — Privity necessary where the Tort arises out 
of the Performance of a Contract. 

Whenever a wrong arises out of the per- 
formance of a contract within the meaning 
of Art. 1 0, the following principles apply : — 
! (a) No one, not* a privy to the contract, 

can sue the person who has contracted , in respect 
of such wrong ( Tollit v. Shenstone, 5 M. <Sf W. 
289; Winterbottom v. Wright , 10 M. &c W. 
109). 

(b) But where there is a distinct tort to 
the plaintiff altogether separate and apart 
from the breach of contract, although con- 
nected with it, the plaintiff may sue although 
not privy to the contract. 

(c) A fortiori if, in addition to the particu- 
lar breach of duty committed by the con- 
tracting pafty to the contractee, the same 
circumstances constitute a tort by a third 
party to a tliird party, the third party so 
injured may $ue the third party so injur- 
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mg him ( Jterringer v. S. E. R. Co., 4 C. P. D. 
163) 

Ulturtrationa of paragraph (a).— (I) Thus a master 
cannot sue a railway company for loss of services, 
caused by his servant being injured by the company’s 
negligence when being carried by them; for the 
injury in such a case arises out of the contract 
between the company and the servant, to which the 
master is no party (Alton v. Mid. R. Co. 9 34 L. J. 9 
C. P. 292). 

(2) And so it has been held by the American 
courts, that where a steam boiler is defectively and 
negligently constructed by a manufacturer, and sold 
by him to a purchaser, and subsequently explodes 
and injures a third party, the manufacturer is only 
liable to the purchaser and not to the third party 
(Loscc v. Clute, 51 New York Rep. 474, and National , 
8fc. v. Ward , 100 U. 8. Rep. 195 ; and see also Long - 
meid v. Holliday , 6 Ex. 761 ; and Heaven v. Pender , 
.9 Q. B. D. 302). 


Illustrations of paragraph (b). — (3) On the other 
hand, it has been held by the American courts, that 
a dealer in drugs who carelessly labels a deadly 
poison as a harmless medicine, and sends it so 
labelled into the market, is liable to all persons, 
whether purchasers or not, who, without fault on 
their part, are injured by using it as medicine. The 
liability of the dealer, 1 •however, arises In that case 
not out of any contract, but out of the duty which 
the law impose e upon him to avoid Bets in their very 
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nature dangerous to the lives of others (Thomas v. 
Winchester, 6# New York Rep. 397). At first ^ight 
• this seems difficult to reconcile with the case of the 
defective boiler' but it is apprehended that the 
‘ distinction consists in this, that the direct and obvious 
j consequence of labelling poison as medicine is to 
; inflict damage, whereas the fact that a person is 
! killed by the bursting of a steam boiler is only a 
remote consequence of its defective construction. In 
short, it is not a wrongful act in itself to construct a 
: steam boiler defectively, but it is a wrongful act to 
i label poison as medicine. 

(4) So in cases of fraud (as is hereafter mentioned) 
a man is responsible fpr the consequences of a breach 
of a warranty made by him to another, upon the 
faith of which a third person acts; provided that 
such false representation was made with the direct 
intent that it should be acted upon by such third 
person {Barry v. Crossbey , 2 Johns. 8f II. 21). 

(5) And so where a father bought a gun for the 
use of himself and his son , and the defendant sold' 
it to him for that purpose, fraudulently representing 
it as sound , and it exploded and injured the son ; it 
was held that he could maintain an action of tort , 
although not privy to the warranty (Lanqndqe v. 
Levy, 4 M. Sr W. 338). 

(6) So where the defendant sold to A. a hahvwash, 
to be used lfy A.’s wife , and professed that it was 
harmless, but in reality it was very deleterious, and 
injured A.’s wife, it was held that she had a good 
cause of action against the defendant {Gewge v. 
Skivington, L. It. 5 Ex. 1). This decision has been 
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dissented f*om by Field and Cave, JJ., in Heaven v. 
Pender (9 Q. B. 2). 302), but theii deoision was 
reversed on appeal (11 Q. B. D. 503). 

(7) So if a surgeon treat a chifd unskilfully, he 
will be liable to the child, even though the parent 
contracted with the surgeon ( Pippin v. Sheppafid, 11 
Price , 400). 

(8) So “ a stage-coach . proprietor who may have 
contracted with a master to carry his servant, if he 
is guilty of neglect, and the servant sustain personal 
injury, is liable to him ; for it is a misfeasance towards 
him if after taking him as a passenger, the proprietor 
drives without due care, and, a$ will be seen from the 
next rule, a misfeasance is a distinct tort” ( Longmeid 
v. Holliday , 6 Ex. 767, per Parke, 13.). 

(9) And so, on the same ground, w r here a servant 
travelling with his master, who took his ticket and 
paid for it, lost his portmanteau through the railway 
company’s negligence, he was held entitled to sue the 
company {Marshall v. York, fyc, 11. Co., 21 L. J ., 

• a p. 3i). 

Illustrations of paragraph (c). — (10) Where, on 
the other hand, a servant took a ticket of the 
London and Tilbuiy Railway Company, who thereby 
impliedly contracted to carry him with care and 
without negligence, and the servant travelled in a 
train drawn by an engine of the South Eastern 
Railway Company, and the latter company also 
provided the signalman and so on, and owing to 
their negligence a collision happened, and the servant 
was injured, it was held that the master cqjild sue 
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the South Eastern Railway Company. Bor although 
he could not Isue the London and Tilbury Company, 
because, qua them, the wrong was one arising out of 
contract in respeot of which the servant alone could 
sue, yet the negligence of the South Eastern Railway 
Company did not arise out of any contract. They 
were entire strangers to the contract, and their tort 
was a tort pure and simple, and consequently the 
master could sue in respect of it (Ber ringer v. 8. E. 
P. Co,, 4 C . P. D. 163). 


Art. 12 . — Duties gratuitously undertaken . 

The confidence induced by undertaking 
any service for another is a sufficient legal 
consideration to create a duty in its perform- 
ance ( Coggs v. Bernard , 1 Sm. L. Ca. 177, 
6th ed .). 

Misfeasance. — There is a class of contracts which 
are particularly nearly allied to torts. Such are 
gratuitously undertaken duties. Such duties are not 
contracts in one sense, namely, that, being without 
consideration, the contractor is not liable for their 
nonfeasanoe* t.c., for omitting to perform them. 
But, on the other hand, if he once commences to 
perform theta, the contract then becomes ehoate as it 
», by virtue of the above rule — 

(1) .Thus, fix the above case, the defendant 
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gratuitously' promised tlie plaintiff to remove several 
hogsheads of hrandy from one cellar tcranother, and, 
in doing so, one of the casks got stayed through his 
gross negligence. Upon these facts it was decided 
that the defendant was liable ; for although his 
contract could not have been enforced against liim, 
yet, having once entered upon the performance of it, 
he thence became liable for all misfeasance. 

(2) Again, the defendants, the Metropolitan Dis- 
trict Railway Company, have running powers over 
the South Western Railway between Hammersmith 
and the New Richmond Station of the South Western 
Company. Above the booking-office at the Richmond 
station are the words “ South* Western and Metro- 
politan Booking Office and District Railway.” The 
plaintiff took from the clerk there employed by the 
Southwestern Company a return ticket to Hammer- 
smith and back. The ticket was not headed with 
the name of either Company, but bore on it the words 
“vi& District Railway.” On his return journey 
from Hammersmith the plaintiff travelled with this 
ticket in a train belonging to the defendants and 
under the management of their servants. The 
carriage being unsuited for the New Richmond 
Station platform, the plaintiff, in alighting, fell and 
was hurt. He brought an action against the defen- 
dants, and the jury found negligence ^in them: — 
Held, that having invited or permitted the plaintiff 
to travel in their train, the defendants were bound to 
make reasonable provision for his safety; and that 
there was evidence of their liability, even assuming 
the ticket not to hate been issued by or for them, 9 but for 
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the South Western Company ( Foulhes v. Met. Bis. R. 
Co 5 C. P . A 157). 

(3) So persons performing a public duty gratui- 
tously are responsible for an injury to an individual 
through the negligence of workmen employed by 
then! {Clothier v. Webster, 12 C. B. N. S. 790 ; 
Mersey v. Gibbs, L. R. 1 H. L. 93 ; Foreman v. Mayor, 
L. R. 6 Q. B . 217). 

Bailments.; — In some works injuries to goods whilst 
in tlieTmoping of carriers and innkeepers are described 
as torts ; in others as breaches of contract ; but how- 
ever actions in respect of them may be framed, they 
are in substance ex contractu, being for non-perform- 
ance of the contract of bailment, and not for a tort 
independent of contract (Roscoc, 539; 2 Bl. Com. 
451 ; Legge v. Tucker, 26 L. J. Ex. 71). I shall 
therefore not treat of them in this work. 
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CHAPTER IY. 

Of Personal Disability to sue and to be sued 

for Tort. 


Art. 13. — Who may sue. 

(1) Every person may maintain an action 
for tort, except an /; alicn enemy and a 1 convict 
during his incarceration (33 & 34 Viet. c. 23, 
sects. 8, 30). 

(2) A wife cannot sue a husband for tort, 
nor a husband his wife 


Art. 14. — Who may be sued for a pure Tort. 

{)! 

(1) Every person who commits a^tort nol 


i fraud or malice, and not aris- 



ing out of the performance of a contract, is 
liable to be sued, notwithstanding infancy, 
coverture, or unsoundness of mind, except 


(a) The proceedings allowed to be commenced by a wife 
against her husband under the 12th section of the Married 
Women’s Property Act, 1882, could scarxdy comprise an 
action for tort. 
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(1) the sovereign, (2) foreign sovereigns, 
and (3) ambassadors of foreign powers (see 
Magdalena Co.'v, Martin , 28 L. J. Q . B . 310). 

(2) Every person who commits a tort de- 
pending on fraud or ma lice J s liable to be 
sued, unless from extreme youth or unsound- 
ness of mind he is mentally incapable of 
contriving fraud or malice ( semble ). 

(1) Thus where an infant is guilty of negligence, 
and thereby causes loss to another, the latter may sue 
him for damages, notwithstanding his infancy (. Bur - 
nard v. Haggis, 14 C.J 3. N. S. 45). 

(2) So, also, infants and married women are clearly 
liable for fraud (see lie Lush , L. R. 4 Ch. App. 591, 
and Sharpe v. Foi/, ibid. 35) ; but as fraud depends, 
not upon acta or omissions simply, but upon acts 
done or omissions made with intent to injure another, 
it would seem to follow that extreme youth or lunacy 
of such a character as would negative the existence of 
such intention would probably be held a good defence 
(see per Lord Esher, M. It., Emmons v. Pottle , 16 
Q. B . D. at p. 356). The same principle would of 
oourse apply to torts which depend on the existence 
of malice. 


Art. 15 . — Who mag be sued far Toi'ts founded on 
• Contratt 

No person can be sued for a tort arising 
out of the performance of a contract, who 
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would bo* incapable of entering into tliat 
contract. * 

(1) Tliu?, where an infant hired & horse and over- 
worked it, so that it was permanently injured, it was 
held that he was not liablo, because the tort war ono 
arising out of the performance of the contract of 
hiring (Joining* v. Rundall , 8 T. R. 335). 

(2) Of course, however, where the tort is merely 
connected with, and does not arise out of, the per- 
formance of the contract, the case is diffioult ; ex. gr. % 
if the infant in the last preceding illustration had 
shot the horse, or sold it, he would clearly have been 
liable (see Ihmiand v. Haggis* 14 C. 1L N, S. 45). 
There is, however, sometimes very considerable diffi- 
culty in saying whether a tort arises out of the 
performance of or is merely connected with , a 
contract 
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. CHAPTER Y. 

Liability foe Torts committed by Others. 

Part I. 

LIABILITY OF HUSBAND FOB TOBTS OF WIFE. 

Art. 16. Wife's ante-nuptial and post-nuptial Torts. 

(1) Although a married woman may now 
be sued alone in respect of her ante-nuptia l 
torts, herj msband i s also liable to the extent 
of the property which he received with her ; 
and he may be sued either jointly with her 
or alone (45 & 46 Yict. c. 75, ss. 13, 14, 
and 15). 

(2) Although a married woman may now 
be sued alone in respect of her jost-nu ptial 
torts (45 & 46 Viet. c. 75, s. 1), her husband 
igj nevcrthq jess also liable, and may be joined 
with her as defendant ( Serokct v. Kaitenburq 
17 Q. B. />. 177). 

Prior to the Married Women’s Property Act, 1882, 
8 wifepould nofbe sued alone lor a tort Her torts 
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were torts of her husband, and indeed Jessel, M. B., 
said in one case ( Waitford v. JETeyl L. JR. 20 Eq. 321), 
that, strictly speaking, a married woman could no£ 
commit torts, hut could merely create a liability against 
her husband. By the above-mentioned act, however, 
this exemption is removed, and a married woman is 
now as liable to be sued alone for her torts as if 
she were a feme sole. This enactment, however, does 
not affect the common law liability of a husband for 
liis wife’s torts ( Seroka v. Kattcnburg y ubi sup .) ; and, 
consequently, a plaintiff can elect whether he will sue 
the wife alone, or join her husband as co-defendant 
with her. 


Tart II. 

LIABILITY OF EMPLOYER FOR TORTS OF 

CONTRACTOR . 

Art, 17. General Immunity . 

A person employing' a contractor will be 
liable for the contractor’s wrongful acts in 
the following cases only : — 

(1) If the employer retains his control 
over the contractor, and personally fnterferes 
and makes himself a party to the act which 
occasions the damage. 

(2) It the thing contracted tq be done is 
itself illegal 

e 2 
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(2) So where a company contracted with A. to 
construct a railway, and A. sub-contracted with B. 
to construct a bridge on it, and B. employed C. to 
erect a scaffold under a special contract between him 
and C. ; a passenger injured by the negligent con- 
struction of the scaffold could only sue C., and not 
A., B,, or ‘the company ( Knight v. Gex 9 5 Ex. 721 ; 
and see Kiddle v. Lovett , 16 Q. B. B. 605). 

(3) So nvhere a butchei bought a bullock, and 
hired a licensed drover to drive it to his shop ; and 
the drover, instead of so doing, employed a boy for 
the purpose ; it was held that the butcher was not 
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liable for the injurious consequences caused by the 
boy’s negligence, as the relation of lAastcr and ser- 
vant did not exist between them ( Milligan v. Wedge , 
12 A. $ E. 737). 

(4) So if the owner of a carriage hire horses from 
a job master, who at the same time provides a dfiver, 
the job master is liable for accidents caused by the 
driver’s negligence ; for he is his servant, and not 
that of the owner of the carriage ( Quantum v. Bur- 
nett , 6 M . 8f W. 499). And qua the public, a similar 
principle applies to cab proprietors and cab drivers 
where the proprietor finds both cab and horse ( Vena- 
bles v. Smith , 2 Q. B. D. 279) ; but it is otherwise 
where the driver finds the Jiorso and harness, or 
merely hires the cab (King v. Spurr , 8 Q. B. 1). 
104). 

(5) Illustrations of exceptions. — But , where the 
defendant employed a contractor to make a drain , 
and he left some of the soil in the highway, in con- 
sequence of which an accident happened to the plain- 
tiff, and afterwards the defendant, on complaint being 
made, promised to remove the rubbish, and paid for 
carting part of it away, and it did not appear that the 
contractor had undertaken to remove it; it was held that 
the defendant was liable under exception (1) (Bur- 
gess v. Gray, 1 C. B. 578). 

(6) A company, not authorized to interfere with 
the streets of Sheffield, directed their contractor to 
open trenches therein ^ the contractor’s servants in 
doing so left a heap of stones, over which the plaintiff 
fell and was injured. Here the defendant company 
was held liable, as the interference with the# streets 
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was in itself a wrongful act (Ellis v. Sheffield Gas 
Consumers’ Cl, 23 L. J. Q. B. 42). 

(7) So where the defendants were authorized by 
in aot of parliament to construct an opening bridge 
over a navigable river, a duty was cast upon them to 
construct it properly and efficiently; and the plaintiff 
having suffered loss through a defect in the con- 
struction and working of the bridge, it was held that 
the defendants were liable, and could not excuse 
themselves by throwing the blame on their con- 
tractor (see Hole v. Sittingbourne , tyc. 9 6 H. 8f N. 
488). 

(8) Plaintiff and defendant were owners of two 
adjoining houses, plaintiff being entitled to have his 
house supported by defendant’s soil. Defendant 
employed a contractor to pull down his house, exca- 
vate the foundations and rebuild the house. The 
contractor undertook the risk of supporting the 
plaintiff s house as far as might be necessary during 
the work, and to make good any damage and satisfy 
any claims arising therefrom. Plaintiff’s house was 
injured in the progress of the work, owing to the 
means taken by the contractor to support it being 
insufficient. Held, on the principle above laid down 
(paragraph 4), that the defendant was liable ( Bower 
v. Peate , 1 Q. B. D. 321 ; and see to same effect, 

Tamj v. Asfyton, tb. 314, and Angus v. Dalton, 6 Ann 
~ 740). n ' 
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pabt m. 

LIABILITY OF MASTER FOR TORTS 

Sect. 1. — Liability to Third Parties. 

Art. 18. — General Principle . 

(1) A person who puts a servant in his 
place to do a class of acts in his absence, is 
answerable ior the torts of the servant, either 

I % j * 

in the manner of doing such an act, or in 
doing such an act undei^ Circumstances in 
which it ought not to have been done ; and 
whether it be done negligently, wantonly, ox 
even wilfully. Provided that what is done, is 
done by the servant in the course and within 
the general scope of his employment [Bay ley 
v. Manchester , Sheff. Sf Lincoln . R. Co., L, R., 
7 C. P . 415). 

(2) But if the servant, without regard to 
his service or his duty therein, or solely tc 
accomplish some purpose of his own, acts 
maliciously or wantonly, the master is not 
liable ( Mott v. Consumer 8 5 Ice Co ., 73 New 
York Reps . 543). 

(3) For the purposes of this rule a person 
is considered a servant , whether he is hired 
by the master personally, or by those who 
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arc intrusted by the master with the hiring* 
of servants, to do the business required of 
n ( Laugher v. Pointer , 5 B . C. 547). 

Who are servants. — This rule springs from the 
well-Tmown legal maxim, “ qui facit per (ilium facit 
per .sy\ 

(1) To illustrato the last paragrajdi of the rule, 
first, the word “ servant ” applies not only to domes- 
tic servants, hut to clerks, managers, agents, and, 
in short, all whom the master appoints to do any 
work, and over whom he retains any control or 
right of control, even though they be not under his 
immediate superintendence. Thus, “if a man is 
owner of a ship, he himself appoints the sailing 
master, and desires him to appoint and select the 
crew. The crew thus become appointed by the owner, 
and are his servants for the management of his ship : 
and if any damage hapjxm through their default, it 
is the same as if it happened through the immediate 
dofault of the owner himself ” ( Laugher v. Pointer , 
sup.y per Littledale, J.) 

(2) General illustrations of the rule. — Thus, if a 
servant drive his master’s carriage over a bystander ; 
or if a gamekeeper employed to kill game fire at a 
bare and kill a bystander; or if a workman em- 
ployed in building, negligently drop a stone from 
the scaffold, and so hurt a bystander; the person 
injured m$y claim reparation from the master; 
because the master is bound to guarantee the . public 
against all dapaage arising from the wrongful or 
careless acts of himself, or of his servants when 
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acting within the scope of their employment (Bar- 
tomhill Coal Co. v. Reid, 3 Macq. IL L. Ca. 26G). 

(3) The tort must be committed in the course of 
the employment. — It will ho perceived that the lia- 
bility of the master depends on two points, viz., 
(1) the tort must have been committed in the Gmrse 
of the employment, and (2) the act or omission must 
have been within the general scope of that employ- 
ment. If either of these factors is absent, the master 
is freed from liability. Thus, in Raynor v. Mitchell 
(2 C. I\ D. 357) it was the duty of the carman 
of the defendant, who was a brewer, to deliver beer 
to the customers with the defendant’s horse and 
cart, and on his return collect empty casks, for 
each of which he received a penny. The carman 
I laving, without the defendant’s permission, taken 
out the horse and cart for a purpose entirely of his 
ou'n, on his way back collected some empty casks, and 
while thus returning the plaintiff’s cab was injured 
by the carman’s negligent driving. Under these 
circumstances, it was lield that the defendant was 
not liable ; and Lindley, J., said, “ The question is, 
whether, under these circumstances, the servant was 
acting in the course of his employment. In my 
judgment he was not. It is certain that the servant® 
did not go out in the course of the employment. 
Does it alter the case, that whilst coming back he 
. picks up the casks of a customer ? I think it does 
not. He w r as returning on a purpose of his own, 
and he did not convert his own private occupation 
into the employment of his master^ simply by pick- 
ing up the casks of a customer.” , 1 
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(4) So, where a master intrusted his servant with 
his carriage for a given purpose, and the servant 
drove it for another purpose of his own in a different 
direction, and in doing so drove over the plaintiff, 
the master was held not to be responsible, on the 
groutid that the servant was not acting within the 
scope of his employment (Storey v. Ashton , L. R., 4 
Q. B. 476). But if the servant when going on his 
master’s business had merely taken a somewhat 
longer road, such a deviation would not have been con- 
sidered as taking him out of his master’s employment 
(Mitchell v. Crasstccllcr , 22 L. J., C. P. 100 ; and see 
Whiteley v. Pepper , 2 Q. B . 1). 276). 

(5) Thus, in Rourkt v. White Moss Coal Co. (2 C. 
P. J). 205), the defendants had contracted with W. 
to sink a shaft for them at so much a yard, W. to 
provide all necessary labour, the defendants providing 
steam power and machinery, and two engineers, to he 
under the control of W. The plaintiff, one of W.’s 
workmen, was injured by the negligence of L., one 
of the defendant’s engineers ; but it was held that 
the company were not liable for this injury, on the 
ground, that although L. was their general servant, 
yet at the time of the injury he was not actually 
employed in doing their work, and was under the 
immediate control of W., to whom he had been lent 
by them, ai*d whose servant, therefore, he must be 
considered to have been. (See also Hodkinson v. 
L . $ N. W^R. Co 32 W. R. 662.) 

(5) Tort must be within the general scope of em- 
ployment. — The^ plaintiffs occupied offices beneath 
those ef the defendant’s. In the defendant’s office 
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was a lavatory for liis own use exclusively, and the 
use of which was expressly forbidden to his clerks. 
One of the latter, nevertheless, used it, and left the 
Tvater running, whereby the plaintiff’s offices wefe 
flooded. Held, that the act of the clerk was not 
within the scope of his authority, and that tlfe de- 
fendant was not liable (St evens v. Woodward \ 6 Q. B . 
B. 313; and see, as to fraud of an agent, Newlands v. 
Nat . Employers* Arc. Ass. Co ., 54 L. J., Q. B. 428; 
British Mutual Bkg. Co. v. Charnwood , Sfc. Co., 18 
Q. B. D. 714; and Burnett v. S. L. Trams . ib. 815). 

(7) On the other hand, in Limjnts v. London 
General Omnibus Co. (11 W. 11. 149; 7 L. T.,N. S. 
245), the driver of an omnibus wilfully, and contrary 
to express orders from his master, pulled across the 
road, in order to obstruct the progress of the plain- 
tiffs’ omnibus. In an action of negligence, it was 
held, that if the act of driving across to obstruct the 
plaintiffs’ omnibus, although a reckless driving, was 
nevertheless an act done in the course of the driver’s 
service, and to do that which he thought best for the 
interest of his master, the master was responsible. 
And Willes, J., said, “ Of course, one may say that 
it is no part of the duty of a servant to obstruct 
another omnibus ; and in this case the servant had 
distinct orders not to obstruct the other omnibus. I 
beg to say that in my opinion those instructions 
were perfectly immaterial. If they were disre- 
garded, the law casts ^xpon the master Jthe liability 
for the acts of his servants in the course of his employ- 
ment ; and the law is not so futile to allow the 
master, by giving secret instructions to his servant, 
to set aside his own liability. .... The proper 
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question for tlie jury to determine is, whether what 
was done was in the course of the employment, and 
for the benefit of the master.” Blackburn, J., also, 
(fuoting and approving the charge of the learned 
judge who tried the case, said, “ If the jury came to 
the Conclusion that he did it, not to further his 
master’s interest, not in the course of his employ- 
ment as an omnibus driver, but from private spite, 
witii an object to injure his enemy — who may be 
supposed to be the rival omidbus — that would be out 
of the course of his employment. That saves all 
possiblo obj actions.” 

(8) The case of Po niton v. London and South 
Western li. Co. (L. ii\, 2 Q. B. 534) seems, at first 
sight, to be inconsistent with the above case. There, 
a station-master having demanded payment for the 
carriage > of a lwrso conveyed hy the defendants, 
arrested the plaintiff, and detained him in custody 
until it was ascertained hy telegraph that all was 
right. The railway company had no power what- 
ever to arrest a person for non-payment of carriage, 
and therefore the station-master, in arresting the 
plaintiff, did an act that was wholly illegal, not in 
the mode of doing it, but in the doing of it at all. 
Under these circumstances, the court held that the 
railway company were not responsible for the act of 
their station-master ; and Blackburn, J., said : “ In 
Limpus v. General Omnibus Co the act done by the 
driver was within the scope of his authority, though 
no doubt it was a wrongful and improper act, and, 
therefore, his masters were responsible for it. In the 
present case, an act wits done by the station-master 
completely out of the scope of his authority, which 
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there can be no possible ground for supposing the 
railway company authorized him to do, and a thing 
which could never be right on the part of the com- 
pany to do. Having no power themselves, they 
cannot give the station-master any power to do the 
act.” And Mellor, J. ; said : “ If the station-master 
had made a mistake in committing an act which he 
was authorized to do, I think in that case the com- 
pany would be liable, because it would be supposed 
to be done by their authority. Where the station- 
master acts in a manner in which the company them- 
selves would not be authorized to act, and under a 
mistake or misapprehension of what the law is, then 
I think the rule is very different, and I think that, is 
the distinction on which the whole matter turns” 
(but see Moore v. Metropolitan It. Co., L. It., 8 
Q. B. 36). 

(9) In Goff v. Great Northern It. Co. (3 E. Sf E. 
672), on the other hand, the act was the arresting a 
man for the benefit of the company where there was 
authority to arrest a passenger for non-payment of 
his fare ; and the court accordingly held, that the 
policemen who were employed, and the station- 
master, must be assumed to be authorized to take 
people into custody whom they believed to be com- 
mitting the act, and that if there was a mistake, it 
was a mistake within the scope of their authority. 

(10) So, again, in Bay ley v. Manchester, Sheffield 
and Lincoln . R. Co. (L. R., 7 C. P. 415), ^he plaintiff, 
a passenger on the defendants’ line, sustained injuries 
in consequence of being pulled violently out of a 
railway carriage by one of the defendants’ porters, 
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unnecessary injury 5 * ( Rounds v. Delaware , 8fc. Rail - 
road, 64 J Fork Rep, 129). 


Art. 19. — Ratification of Tort committed by a Serf ant. 

A tortious act done for another, by a person 
not assuming’ to act for himself, but for such 
other person, though without any precedent 
authority whatever, becomes the act of the 
principal if subsequently ratified by him, 
and, whether it be for his detriment or his 
advantage, to the same extent as if the same 
act had been done by his previous authority 
( Wilson v. Tumman , 6 M. Sf Gr . 242). 

This rule is generally expressed by the maxim, 
(( Omnis ratihabitio retrotrahitur, ct mandato priori 
ceqiriparatur” and is equally applicable to torts and 
to contracts. It_ should be observed that the act must 
have been done lor the use or for the benefit of the 
principal (4 Inst. S17 ; Wilson v. Barker , 4 B. Sf Ad, 
C14; and judgment, Dallas, C.J., Hall v. 

1 B. Sf B. 286). 


Art. 20. — Unauthorized Delegation by Servant. 

A master is not, ii? general, liable* for the, 
tortious acts of persons to whom his servant i 
has, without authority, delegated his duties, 
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Such is a brief outline of Jlie law relating to the 
responsibility of masters to third parties for the torts 
of their servants ; but the learning on the subject is 
of so technical a character, and the distinctions as to 
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when a servant is, and when not, acting within the 
scope of his employment, or even whether he be a 
servant at all, are so very refined, and the authorities 
are so conflicting, that a legal training is often neces- 
sary in order that the difference may be distinguished. 
I shall therefore content myself with the foregoing 
general rules (which are believed to be accurate so far 
as they go), leaving to other and larger works on the 
law of master and servant the task of quoting the 
numerous cases on the subject, and commenting upon 
the very subtle distinctions between them. 


Section 2. 

Servants for Injuries caused by 
Fellow-servants. 

Prior to the 1st of January, 1881, the liability of 
a master to his servant for an injury resulting from 
the negligence of his fellow'- servant differed very 
materially from his liability to a third party for a 
similar injury. On that day, however, the Em- 
ployers’ liability Act (43 & 44 Viet. c. 42) came 
into operation, and, with regard to certain classes of 
servants, makes a considerable alteration in the 
common law. The act is, however, merely tentative, 
being passed for a period of seven years only (since 
extended until the end oji 1889), and a master and 
servant may, by mutual arrangement, contract them- 
selves out of its provisions. Consequently (1) even 
TOfii regard to the class of servants wfio fall wjthin 
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the provisions of the statute, the common law rules 
still apply in cases where the master and servant 
contract themselves out of the act ; (2) unless the act 
is renewed at the end of 1889, the common law 
rules will be again universally applicable (a) ; and 
(Sf there are still a large class of servants (domestic 
and menial and other servants) who do not come within 
the meaning of the act at all For these reasons it is 
necessary that the student should first consider the 
common law liability of a master towards his servant, 
and then he may with advantage examine how far 
those rules are modified by the statute in question. 


Sub-section 1 .—COMMON LAW LIABILITY. 

Art. 21 . — General Immunity. 

(1) A master is not liable to his servant 
for damage resulting from the negligence 
or unskilfulness of his fellow-servant in 
the course of their c ommo n employment, 
unless : — 

fa) The master has employed (or, semble , 
has continued the employment of) 
the latter, knowing him to be in- 
competent, or without satisfying 

(a) There car be no doubt that either the act will be renewed, 
or a new and amended act passed in the present session (1889). 
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himself that lie was competent for 
the duties required of him (see 
Lanin g v. N. Y. Cent. 11. Co ., 49 
New York Reps. 521). 

(b) The servant injured was not at the 
time acting in the master’s employ- 
ment. 

(2) Common employment does not neces- 
sarily imply that both servants should be 
engaged in the same or even similar acts, so 
long as the risk of injury from the one is so 
much a natural and neeessaiy consequence of 
the employment which the other accepts, that 
it must be included in the risks which have 
to lie considered in his wages (. Morgan v. 
Vale of Neath 11. Co L . R ., 1 Q. B. 147 ; 
Allen v. New Gas Co., 1 Ex. D. 251). 

(3) The rule does not exempt a master 
from being liable for personal negligence 
causing injury to his servant ( Ormond y. 
Holland , E . B. £f E. 102 ; Ashwix v. Stanwix , 
30 L. J., Q. B. 183), unless the servant knew 
of, and presumably acquiesced in, the danger 
( Griffiths y. London <§r St. Katharine’s Docks Co., 
13 Q . B. D. 259). 

(1) Illustrations of general principle. — Thus, where 
a workman at the top of a building carelessly let fall 
a heavy substance upon a fellow-workman at? the 
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(3) Common employment. — The driver and guard 

of a stage-coach ; the steersman and rowers of a 
boat ; the man who draws the red-hot iron from the 
forge, and the man who hammers it into shape ; the 
person who lets down into, or draws up from, a pit 
the miners working therein, and the miners them- 
selves ; all these are fellow labourers within the 
meaning of tho doctrine (liartonshill Coal Co. v. Be if 1 9 
4 N. S. 767). Tho real test seems to be, 

whether they are engaged in the same pursuit. 

(4) In Morgan v. Vale of Neath R. Co. ( L . 12., 1 Q. B . 
149), the plaintiff was in the employ of a railway 
company as a carpenter, to do any carpenter’s work 
for the general purposes of the company. He was 
standing on a scaffolding at work on a shed close to 
the line, of railway, and seme porters in the service 
of the company carelessly shifted an engine on a 
turntable, s q that it struck a ladder supporting the 
scaffold, by which, means the plaintiff was thrown to 
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the ground and injured. It was held, however, that 
he could not recover against the company, on the 
ground, that whenever an employment in the service 
of a railway company is such as necessarily to bring 
the person accepting it into contact with the traffic of 
the line, risk of injury from the carelessness of those 
managing that traffic is one of the risks necessarily 
and naturally incident to that employment. (See 
Lovell v. Howell, 1 C. P. D. 161.) 

(o) And again, in Tumiet/v. Mid. R. Co. (L. R., 1 
C. P. 291), the plaintiff was employed by a railway 
company as a labourer, to assist in loading what is 
called “ a pick-up train,” with materials left by 
platelayers and others upon the lino. One of the 
terms of his engagement was that he should be 
carried by the train from Birmingham (where he 
resided and whence the train started) to the spot at 
which his work for the day was to be done, and be 
brought back to Birmingham at the end of each day. 
As he was returning to Birmingham after his day’s 
work was done, the train by which he was travelling 
came into collision with another train, through the 
negligence of the guard who had charge of it, and 
the plaintiff was injured. The plaintiff accordingly 
sued the company, but the court held, that inasmuch 
as the plaintiff was being carried, not as a passenger, 
but in the course of his contract of service, there was 
nothing to take the case out of the ordinary rule, 
which exempts a master from responsibility for an 
injury to a servant through the negligdhce of a 
fellow-servant, when both are acting in pursuance of 
a common employment. • 
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(6) So, again, in Felt ham v. England (L. i?., 2 
Q. B. 33), the defendant was a maker of locomotive 
engines, and the plaintiff was in his employ. An 
< engine was being hoisted, for the purpose of being 
carried away, by a travelling crane moving on a 
trqjnway resting on beams of wood, suppoi'ted by 
piers of brickwork. The piers had been recently 
repaired, and the brickwork was fresh. The defen- 
dant retained the general control of the establishment, 
but was not present ; his foreman or manager directed 
the crane to be moved, having, just before, ordered 
the plaintiff to get on the engine to clean it. The 
plaintiff having got on to the engine, the piers gave 
way, the engine felj, and the plaintiff was injured. 
Here it was held that the fact that the servant who 
was guilty of negligence was a servant of superior 
authority , whose lawful directions the other was 
hound to obey, was immaterial ; and that as there 
was no evidence of personal negligence on the part of 
the defendant, and nothing to show that he had 
employed unskilful or incompetent persons to build 
the piers, he was not liable to the plaintiff. 

(7) So, where two railway companies, A. and 13., 
have a joint staff of signalmen, and one of them gets 
injured through the negligence of the private engine 
driver of company A., such company will not bo 
liable. For, although the injured man is the servant 
of A. and 13., and the engine driver is the servant of 
A« only, yet they wore engaged in a common pursuit 
so far as Company A. were^ooncerned, although the 
signalman was also engaged in a further and addi- 
tional pursuit on behalf of B. (see Sicaimon v. JV. 
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R. Co ., 3 Ex. Div. 341). But where one of two 
companies has the user of the other’s station, but not 
the control of its servants employed on such station, 
one of whom is injured by the negligence of a servant 
of the company having such right of user, the rule 
does not apply ( Warburton v. G. W \ R. Co ., L. R „ 2 
Ex. 30 ; and see Turner v. G. E. R. Co., 33 L. T. 
431). 

(8) And so the rule does not apply where one 
servant is the servant of a contractor, and the other 
is the servant of the person who employs the con- 
tractor ; for the servant of the contractor is not the, 
servant of the contractor’s employer ( Parry v. Smith , 
4 C. P. L. 325). It must, however, be borne in 

mind, that it is sometimes a question of difficulty 
whether a person holds the position of a contractor, 
or of a foreman in charge of a gang of workmen ; 
and that in the latter case the rule as to fellow- 
servants applies (Charles v. Taylor , 3 C. P. I). 492). 

(9) Personal negligence of master. — In all cases 
(not coming under the Employers’ Liability Act) 
where the servant sues the master for personal negli- ' 
gence, he must prove that the master knew or ought 
to have known of the danger and that the servant 
did not ( Griffiths v. London fy St. Katharine's Lochs 
Co., 13 Q. B. D . 259). In Mellors v. Skate (30 L. J., 
Q. B. 333), the defendants were owners of a coal 

mine, and the plaintiff was employed by them as a 
collier in the mine, and in the course of his employ- 
ment it was necessary for him to descend alid ascend 
through a shaft constructed by them. By the 
defendants’ negligence the shaft waft constructed 
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unsafely, and was, by reason of not being sufficiently 
lined or cased, in an unsafe condition. By reason of 
this, and also by reason of no sufficient or proper 
apparatus having been provided by the defendants to 
protect their miners from the unsafe state of the 
shsft, a stone fell from the side of the shaft on to the 
plaintiff’s head, and he was dangerously wounded. 
One of the defendants was manager of the mine, and 
it was worked under his personal superintendence, 
and the plaintiff was not aware of the state of the 
shaft. On this state of facts the defendants were 
held liable . 

(10) So, where a master ordered a servant to take 
a hag of corn up a. ladder which the master knew, 
and tho servant did not know, to be unsafe, and the 
ladder broke, and tho servant was injured, the master 
was held liable ( Williams v. Clough , 3 II. $ N. 258 ; 
and see Martin v. Connahs Quay Co., 33 W. R. 21 G ; 
and Griffiths v. London § St. Katharine's Dock Co., 13 
Q. R D. 25 0). 

(11) But where a servant with a full appreciation 
of the risk which he is running assents to aocept 
the risk, either expressly or impliedly, he cannot 

/ recover, for volenti non fit iujurid. Therefore, where 
a labourer was killed through the fall of a weight, 
which he was raising by means of an engine to which 
he attached it by fastening on a clip, and the clip 
had slipped off, it was held that there was no case to 
go to the jury in an action by his representative 
against tHe master, although it appeared that another 
and safer mode of raising the weight was usual, and 
had been discarded by the master’s orders (Dyner y. 
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Leach , 26 L. J. Ex. 221 ; and see also Senior v. Ward, 
1 E. 8f E. 385 ; Thomas v. Quartermaim , 18 Q. B. D. 
6S5 ; and Martin v. Connahs Quay Co., 33 W \ R. 
216). 

(12) Again, a hoarding had been erected by the 
defendant, a builder, which projected too far into the 
street, but sufficient room was left for carts to pass ; 
a heavy machine was placed inside the hoarding and 
close to it. A cart, in passing, struck against the 
hoarding, and knocked down the machine against the 
plaintiff, a workman in the defendant’s employ. 
The plaintiff had previously made some complaint of 
the position of the machine to his master, hut 
voluntarily continued to work though the machine 
was not moved. It was here held, that there was no 
evidence to go to the jury of the master’s liability 
(Assop v. Yates, 2 II. fy JY. 768 ; Griffiths v. Gidloiv, 
3 II. $ N. 648). 

(13) But the defence of volenti non fit injuria is 
somewhat difficult of application. 

Lord Esher, M. It., in the case of Yarmouth v. 
France (19 Q. B. D. 647), lately stated the rule in 
the following words : “It seems to me to amount to 
this, that mere knowledge of the danger will not do ; 
there must be an assent on the part of the workman! 
to accept the risk with a full appreciation of itsi 
extent to bring the workman within the maxim; 
Volenti non fit injuria. If so, that is a question ofj 
fact.” And Lord Justice Lindley added: — “A 
workman who never in fact engaged t# incur a 
particular danger, but who finds himself exposed to 
it, and complains of it, cannot, in my opinion, be 
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held as a matter of law to have impliedly agreed to 
incur that danger, or to have voluntarily incurred it, 
because he does not refuse to face it ; nor can it in 
my opinion be held that there is no oase to submit to 
a jury on the question whether he has agreed to incur 
it, or has voluntarily incurred it or not, simply because 

though he protested he went on as before If 

nothing more is proved than that the workman saw 
the danger, and reported it, but on being told to go on 
went on as before in order to avoid dismissal, a jury 
may, in my opinion, properly find that he had not 
agreed to take the risk and had not acted voluntarily 
iu the sense of having taken the risk upon himself. 
Fear of dismissal, # rather than voluntary action, 
might properly be inferred.” And see, also, 27/ m- 
v. Handy aide (20 Q. B. D. 359). 
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by aiding the servant, is simply of his own accord 
placing himself in the position of a servant, and that 
without the consent or request of the master. The 
latter cannot therefore be fairly called upon to recom- 
pense him for the result of his officiousness. 

Thus, where the servants of a railway company 
were turning a truck on a turntable, and a person 
not in the employ of the company volunteered to 
assist them, and, whilst so engaged, other servants 
of the company negligently propelled a locomotive 
against, and so killed, the volunteer, and the servants 
of the company were of competent skill, and the 
company did not authoiize the negligence, it was 
held that the company was not liable {Degg v. 
M. It. Co ., 1 II. M. 773 ; Potter v. Faulkner , 1 
B. 8f S. 800). 

Exception. Where a person aids the servants of 
another, with such other’s consent or acquiescence, 
not as a mere volunteer but for the purpose of ex- 
pediting some business of his own, he is not con- 
sidered to be in the position of a servant pro tempore . 

Thus, where the plaintiff sent a heifer by the 
defendants’ railway to P., and on its arrival, there 
being only two porters to shunt the truck, the 
plaintiff, in order to save delay, assisted in shunting 
the truck, and was injured by the negligence of one 
of the defendants’ engine-drivers, and there was evi- 
dence that the station-master assented to his aiding 
in the shunting, it was held that he was entitled to 
recover damages ( Wright v. L. fy N. W. *R. Co., 1 
Q. B. D. 252). 
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Sub-sect. 2 .—UNDER EMPLOYERS' LIABILITY 

ACT {a). 


Art. 23. — Epitome of Ad, 

This act deprives a master of the defence 
of u common employment/’ and gives to an 
injured servant (or in case of liis death from 
the injury, his personal representatives) a 
right of action in the county court (S) for 
damages not exceeding three years-^verage 
earnings (c), where the five following states 
pf fact co-exist, viz. : — 
w (1) Where the servant is a railway servant, 
labourer, husbandman, journeyman, artificer, 
handicraftsman, miner, or other person en- 
gaged in manual labour, not Icing a domestic 
>r menial [d). 

(2) Where the injury is due to one of the 
following causes, viz. : — 
p(a) A defect in, or unfitness of ( Paley v. 

Garnett , 16 Q. B. D . 52), ways, 


(a) 43 & 44 Viet. c. 42. 

(b) Bemoveable under very exceptional circumstances to 
the High Court (soct. 6, and see Munday v. Thames, &c . Co., 
10 Q. B. D. 59). 

(c) See to this measure of damages, Borlick v. Head , 34 
W. B. 102. 

{d) Does not include an omnibus conductor ( Morgan v. 
General Omnibus Co., 50 L. T. 687). 
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Irorks, machinery, or plant (includ- 
ing live stock, Yarmouth v. France , 
20 Q. B. D. 447), caused, undis- 
covered, or unremedied by the 
negligence of the master, or o| a 
fellow-servant, whose duty it was 
to see to the condition thereof 
( Heslcc v. Samuclson, 12 Q. B. D. 
30). The mere fact that a machine 
is dangerous does not make it de- 
fective for this purpose ( Walsh v. 
Whitcley, 21 C’h. D. 371). 
te negligence of a fellow-servant 
whose principal duty was superin- 
tendence, while superintending 
( Shaffers v. General Steam, Sfc. Co., 
10 Q. B. D. 356 ; Gibbs v. G. W. 
R. Co., 11 ibid. 22; Osborne v. 
Jackson, ibid. 019), or the negligence 
of a fellow-servant in command, in 
consequence of obeying him. 
act or omission of a fellow-servant 
consequent on an improper or de- 
fective bye-law (not approved by a 
government department), or conse- 
quent on aft improper or defective 
instruction of the master or his 
delegate. 
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(d) The negligence of a fellow-servant 
having the management of points, 
signals, a locomotive, or a train (see 
Doughty v. Firehank , 10 Q. D. D . 
358). 

(3) Where he has within six weeks of the 
injury, given notice (c) to the employer, and 
commenced his action within six months, or, 
in case of death, within twelve months. But 
in the latter case the want of notice is no 
bar if the judge thinks there was a reason- 
able excuse for not giving it. 

(4) Where he has uol_ contracted himself 
out of the act (Griffiths v. Lord Dudley , 9 
Q. B. D. 357). 

(5) Where he has not been guilty of con- 
tributory negligence or knowingly and volun- 


(e) The form and contents of this notice are mattors rather 
of procedure than of law, hut for the convenience of the 
practitioner it may be stated that it should be in writing 
(Moyle v. Jerkin's, 8 Q. B. I). 118), and should state on the 
face of it ( Keen v. Mill wall Docks y 8 Q. B. D. 482) the name 
and address of the injured servant, and the date and cause 
of the injury. It should be served by delivering it at, or 
sending it^in a registered letter *to, the place of business or 
residence of the employer. It need not, however, be techni- 
cally accurate (Stone, v. Hyde, 9 Q. B. D. 76 ; and see also 
Prtvidi v. Gattt, 36 W. R. 670). 
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tarily accepted or acquiesced in the risk 
( Thomas v. Quartermaine , 18 Q. B. D. 685)(/). 

The act expires at the end of the session of parlia- 
ment next after the 31st of December, 1889, but 
actions commenced before that date are to continue. 

As several treatises on the act have been issued, I 
do not think that I need enlarge upon it here ; but 
no one should attempt to advise upon it without 
carefully studying the act itself. 

(/) As to what constitutes voluntary acceptance of risk, 
see supra, p. 72 . 
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CHAPTER VI. 

m Of the Limitation of Actions for Tort. 

Reason for Limitation. — I have so far treated of the 
wrongs independent, or quasi independent, of con- 
tract, of which the law takes cognizance; and I 
have shown how the law gives a remedy whenever it 
holds any act to be wrongful, in accordance with the 
maxim “ tibijus ibi rcmcdium cst” 

But although there is always a remedy, yet, for 
the sako of the pehce of the kingdom , a man is not 
allowed to enforce his remedy at his own leisure, and 
after a long interval, in the course of which evidence 
may have been entirely swept away, which, if pro- 
duced, might prove the defendant’s innocence. 

For this and other reasons, various statutes have 
been from time to time passed, which confine the 
right of action within certain periods after its com- 
mencement — periods which, as they differ in different 
actions, will bo more particularly mentioned in the 
course of the second part of this work. At this 
stage, I propose to examine only such rules as apply 
to the limitation of all actions of tort. 


•Art. 24. — Commencement of Period. 

(1) When a statute limits the period within 
which an action is to be brought for an act 
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done or omitted, if the cause of action is a 
single act, or one which amounts to a tres- 
pass, the action must be brought within the 
prescribed period after the actual doing oi 
the thing complained of. , 

(2) But if the cause of action is not the 
doing of the thing, hut the resulting of 
damage only, the period of limitation is to 
be computed from the time when the party 
sustained the damage (Backhouse, v. Bonomi , 
0 II. L. C. 508 ; Mitchell v. lltrley Main Co ., 
11 App. Cas. 127). 

( 3 ) And where a tort is fraudulently con- 
cealed and the plaintiff has no reasonable 
means of discovering it, the statute only runs 
from the date of the discovery ( Gibbs v. Guild, 
9 Q. B. D . 59). 

The meaning of this rule is, that where the tort is 
the wrongful infringement of a right, then as that 
constitutes per sc a tort, so the period of limitation 
commences to run immediately from the date of the 
infringement. But, on the other hand, where the’ 
tort consists in the violation of a duty coupled with 
actual resulting damage, then, as the breach of duty 
is not of itself a tort, so the period of limitation does 
not commence to run until^t becomes a tort by reason 
of the actual damage resulting from it. * 

(1) Thus, where A. owned houses built upon land 
contiguous to land of B., C., and I ). ; and E., b$ing 

U. Q 



82 


TORTS IN GENERAL. 


the owner of the mines under the land of all these 
persons, so worked the mines that the lands of B. 
sank, and after more than six years 9 interval (the 
period of limitation in actions for causing subsi- 
dence), their sinking caused an injury to A/s houses : 
Held, that A/s right of action was not barred, as the 
tort to him was the damage caused by the working 
of the mines, and not the working itself {Back- 
house v. Bonomi , sup. ; Mitchell v. Barley Main Co., 
sup.). 

(2) In an action for wrongful conversion of goods 
(which is an injury to a right) the facts were as fol- 
lows : — A/s furniture was seized under an execution 
by the sheriff, and eventually it was bought by A/s 
friends, and left in his possession. A. enjoyed the 
use of it for more than six years, and died. Upon 
A/s death it was claimed by these friends, and ad- 
versely by the widow, on the ground that the Statute 
of Limitations barred them from claiming it after 
they had allowed A. to keep it for six yoars : it was, 
however, held that the statute did not begin to run 
until the friends had claimed the furniture, for the 
tort was the wrongful conversion of the goods, which 
had only taken place when the widow refused to give 
them up {Edicardes v. Clay , 28 Bear. 145 ; and see 
also Spackman v. Foster , 11 Q. B. B. 99). 


Art. 25. — Continuing Torts. 

Where the tort is continuing, or recurs, 
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a fresh right of action arises on each occasion 
( Whitchouse v. Fdloives , 30 L. J, C. P. 305). 

(1) TIius, where an action is brought against a 
person for false imprisonment, every continuance of 
the imprisonment de die in diem , is a new imprison- 
ment, and therefore the period of limitation com- 
mences to run from the last and not the first day of 
the imprisonment {Hardy v. Ryle , 9 B. 8f C. 608). 

(2) But where A. enters upon the land of B. and 
digs a ditch thereon, there is a direct invasion of B.’s 
rights, a completed trespass, and the cause of action 
for all injuries resulting therefrom commences to run 
at the time of the trespass. The* fact that A. does 
not re-enter B.’s land and fill up the ditch does not 
mako him a continuous wrongdoer and liable to re- 
peated actions as long as the ditch remains unfilled, 
even though thero afterwards arises new and unfore- 
seen damage from the existence of the ditch {Kansas 
Pac. Ry. v. Mihlman , 17 Kansas Rep. 224). 

(3) But where the defendants worked their mines 
too close to the plaintiff’s land, and in consequence 
some cottages of the plaintiff were injured in 1868, 
and by reason of the same excavation , some more 
cottages were injured in 1882, it was held that the 
plaintiff was entitled to sue for the injuries suffered 
in 1882, on the ground that the tort did not consist 
in making the excavation, but in causing the plain- 
tiff’s land to subside ; and»that as often as it subsided 
a new cause of action arose. The causa causans was, 
no doubt, the excavation, but the cause qf action was 

g 2 * 
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damage ( Mitchell v. Barley Main Co., 11 App. Cas. 


Art. 26. — Disability . 

Where a person is under disability, the 
statute only runs from the cesser of the dis- 
ability (21 Jac. 1, e. 16, s. 7; 3 & 4 Will. 4, 
c. 27, s. 16). But whenever the statute once 
begins to run, it continues to do so notwith- 
standing subsequent disability (. Rhodes v. 
Smethurst , 4 W. 42 ; Lafond v. Ruddock, 

13 C.B % 819). But no action to recover land 
or rent can be brought after thirty years, 
notwithstanding disability (87 & 38 Viet . 
c. 57, s. 5). 

By disability is meant infancy, lunacy, or idiocy, 
and formerly coverture ; but since the Married 
Women’s Property Act, 1882, was passed, tbis is no 
longer so, and where a tort was suffered by a married 
woman before that act, it has been held, that for the 
. purposes of limitation, her right to sue first accrued 
' on tho passing of the act ( Weldon v. Real, 32 W. R. 
828), 
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CHAPTER VII. 

Of Damages in Actions for Tort, 

The principles Avliicli govern the measure of damages 
in actions of tort are very loose, and, indeed, as 
Mr. Mayne, in his excellent treatise, lias pointed out, 
there are many cases of tort in which no measure can 
be given. It will be at once apparent, however, that, 
putting aside circumstances of aggravation or miti- 
gation, the compensation to be awarded in respect of 
an injury to property is capable of being far more 
•accurately calculated than ill respect of injury to 
person or reputation ; and , therefore , to some extent 
the principles of law are different in these two classes 
of cases, as will be seen from the following rules. 


Art. 27. — Damages for Personal Injury. 

There is no fixed rule for estimating 
damages in cases of injury to the person, 
reputation, or feelings, and the finding of 
the jury will only be disturbed — 

(a) Where the danfages awarded ase out- 
rageously excessive ( Uuclde v. 
Money , 2 Wils . 205) ; • 
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(b) Where it appears that the jury acted 

under mistake or ill-feeling ; 

(c) Where they have given more than the 

plaintiff was, on his own showing, 

entitled to ; 

* 7 

(d) Where the smallness of the award 

shows that they have cither failed 
to take into consideration some 
essential clement (Phillips v. L. 

S. W. II. Co ., 4 Q. B. D . 406), or 
have compromised the question 
(Button v. S. W ; 11. Co., 27 L. J. 
Ex. 355 ; Falvetf v. Stanford , L. R., 
10 Q. B. 54). 

In the words of an* American court, “ In actions 
sounding in damages, where the law furnishes no 
rule of measurement save the discretion of the jury 
upon the evidence before them, courts will not dis- 
turb a verdict upon the ground of excessive damages, 
unless it be so flagrantly improper as to evince pas- 
sion, prejudice, partiality, or corruption. Upon a 
mere matter of damages, where different minds 
might, and probably would, arrive at different re- 
sults, and nothing inconsistent with an honest exer- 
cise of judgment appears, the verdict should be left 
as the jury found it ” (Miss. Cent. R. R. v. Caruth , 
51 Miss. Rep. 77). 

r 

(1) False Imprisonment. — Thus, where some work- 
ing men w’ei'e unlawfully imprisoned for six hours 



OF DAMAGES IN ACTIONS FOR TORT. 


87 


only, being in the meantime well fed and cared for, 
and the jury nevertheless awarded 300/. to each of 
them, the court refused to set the verdict aside, on 
the ground that it seemed to them probable that the 
jury considered the importance of the right of 
personal liberty rather than the position of tke 
plaintiffs. 

(2) Seduction. — And so in actions for seduction, 
“ although in point of form the action only purports 
to give a recompense for loss of service, we cannot 
shut our eyes to the fact that it is an action brought 
by a parent for an injury to her child, and the jury 
may take into their consideration all that she can feel 
from the nature of the loss. They may look upon 
her as a parent losing the comfort as well as the ser- 
^ ice of her daughter, in whose virtue she can feel no 
consolation ; and as the parent of other children whose 
morals may be corrupted by her example ” (per Ld. 
Eldon, Bedford v. M'Kou f 3 Eap. 120). 

(3) Assault. — So in actions for assault and battery, 
the court will seldom interfere ; and the jury may 
take the circumstances into consideration, and aggra- 
vate or mitigate the damages accordingly. 

Tlius, to beat a man publicly is a greater insult and 
injury than to do so in private, and is accordingly 
ground for aggravation of damages ( Tullidge v. Wad 'e, 

8 Wih . 18). 

(4) Defamation. — So for defamation, the damages 
are almost wholly in the discretion of the jury ( Kelly 
v. Sherlock , L. 22., 1 Q. B . 686), and the dburt will 
seldom interfere with their verdict. 
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Art. 28. — -Damages for Injur?/ to Property. 

(1) The damages in respect of injuries to 
property are to be estimated upon the basis 
of being compensatory for the deterioration 
iif value caused by the wrongful act of the 
defendant, and for all natural and necessary 
expenses incurred by reason of such act (see 
Hast v. Victoria Dock Co t) 56 L . T \ 216). 

(2) Where the plaintiff is merely the 
possessory and not tlie real owner, lie may, 
as against the defendant, recover the entire 
value ; but as against the real owner, only 
the value of his limited interest (. Ileydon and 
Smith's Case , Vi Co. 08). 

(1) Injury to Horse. — Tims, in the case of injury 
to a liorso through the defendant’s negligence, it has 
been held, that- the measure of damages is the keep 
of the horse at the farrier’s, the amount of the 
farrier’s hill, and tl ic difference between the prior 
and subsequent value of the liorso (Jones v. Boyce, 1 
Stark. 493 ; and see JVilson v. Ectrport Pock Co., 
L. It, 1 Ex. 187). 

(2) Conversion. — So, for the conversion of chattels, 
the full market value of the chattel at the date of 
the conversion, is, in the absence of special damage, the 
true measure. Thus, wlie^e the plaintiff purchased 
champagne, lying at the defendant’s wharf, at fourteen 
shillings per dozen, and resold it at twenty-four 
shillings to *the captain of a ship about to leave 
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England, and the defendants wrongfully refused to 
deliver up the wine, and converted it to their own 
use, it was held, in an action of trover, that although 
the defendants had no knowledge of the sale, or of 
the purposes for which the plaintiff required delivery 
of the champagne, yet the plaintiff was entitled* as 
damages to the price at which he had sold it ( France 
v. Gaudet , L. II., 0 Q. B. 199). 

(3) Trespass. — So, where coal has been taken by 
working into the mine of an adjoining owner, the 
trespasser will be treated as the purchaser at the jut’s 
mouth, and must pay the marked value of the coal at 
the pit’s mouth, loss the actual disbursements (not 
including any profit or trade alhnvanees) for seve ring 
and bringing it to bank, so as to place the owner in 
the same posit ion as if he had himself severed and 
raised the coal {In re United Merthyr Coll. Co., L. 11, 

> Eq. 46). 


Art. 29. — Consequential Damages. 

Whore any special damages have naturally, 
and in sequence, resulted from the tort, they 
may be recovered : but not otherwise. > 

The difficulty in eases under this rule, is to deter- 
mine what damages are the natural result, and what 
are too remote. 

(1) Loss of Business.^-If, through the wilful or-f 
negligent conduct of another, one slioulct receive; 
corporal injury, whereby he is partially or totallyj 
prevented from attending to his business, the peeui 
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niary loss suffered in consequence may be recovered. 
The most usual instances of this are to be found in 
actions against railway companies ( Phillips v. L. 8f 
S. W. By. Co., 4 Q. B. D . 406). But in a recent case, 
it has been held that mere mental shock due entirely 
to fright, and not arising from corporal injury, was 
too remote to afford a ground for damages ( Victorian 
By. Co. v. Coultm , 13 App. Cas. 222). 

(2) Medical Expenses, —So, the medical expenses 
incurred may bo recovered if they form a legal debt 
owing from the plaintiff to the physician, but not 
otherwise ( Dixon v. Bell, 1 Stark. 289 ; and see 
Spark v. llcdop , 28 L. </., Q. B. 197). 

(3) Loss of Property, — The plaintiff was travelling 
with other passengers in the carriage of a railway 
company , and on the tickets being collected, there 
was found to be a ticket short The plaintiff was 
wrongly charged by the collector with being the de- 
faulter, and on his refusing to pay was removed by 
the officers of the company, without unnecessary 
violence. In an action for assault, it was held, that 
the loss of a pair of race-glasses, which the plaintiff 
had left behind him in the carriage when he was 
removed, and 'which w’ero not proved to have come 
into the possession of any of the company’s servants, 
was not such a natural consequence of the assault as 
to be recoverable ( Glover v. L. fy S. W. B. Co., L. B., 

3 Q. B. 25 ; and see as to remoteness, Sanders v 
Stuart, 1 C. P. B. 326). * 

(4) Lord Campbell’s Act. — The damages awarded 
under Lord Campbell’s Act to the relatives of per- 
sons killed £hrough the default of the defendant, 
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should be calculated in reference to a reasonable ex- < 
pectation of pecuniary benefit, as of right or other- 
wise, from the continuance of the life of the deceased 
(. Franklin v. S. K JR. Co ., 3 H. $ N. 211). But 
the jury cannot, in such cases, take into consideration 
the grief, mourning and funeral expenses to which 
the survivors were put. And this seems reasonable, 
for in the ordinary course of nature the deceased 
would have died sooner or later, and the grief, 
mourning and funeral expenses would have had to 
be borne then, if not at the time they were borne 
(Blake v. Mid JR. Co., 21 L. J., Q . B. 233; Dalton v. 
S. E. JR. Co., 27 L. J., C. P. 227). 

(5) Injury to Trade. — So, in estimating the 
damages in an action for libelling a tradesman, 
the jury should take into consideration the pro- 
spective injury which will probably happen to his 
trade in consequence of the defamation (Gmjonj v. 
Williams, 1 C. # K. 568). 

(6) Hiring Substitute. — In cases of wrongful con- 
version, if the owner of the chattel has been obliged 
to hire another in its place, the expense to which ho 
has been put is recoverable (Ad. 403). 

(7) Trespass. — Where the defendant was in charge 
of the plaintiffs house, and having one day lost the 
key, he effected an entrance through a window by 
means of a ladder, and showed some strangers 
through the house, it was held to be a trespass. For 
he was only authorized t$ enter in the ordinary way, 
and therefore, when some short time afterwards the 
house was entered through the same “window by 
thieves following his example, and many things 
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stolen, it was held to be the consequence of the de- 
fendant’s wrongful entry, and that he was liable for 
the loss of the things stolen (Ancaster v. Milling, 
2 D. 8f It. 714). I, however, entertain little 
doubt that this case would not be followed in the 
present day, as the alleged damage cannot (with 
great submission to the learned judges who decided 
the case) be said to have been the natural result of 
flic trespass. 

(8) Infection. — A cattle-dealer sold to the plaintiff 
a cow, fraudulently representing that it was free 
from infectious disease, when ho knew that it was 
not, and the plaintiff having placed the cow with 
five others, they caught the disease and died. It was 
hold that the plaintiff was entitled to recover as 
damages the value of all the cows, as their death was 
the natural consequence of his acting on the faitli of 
the defendant's representation (JlnZ/c/ v. Mason, I. If, 
1 C P. 550). 

(9) In Co ////as v. T//e Mid/ZZe Love/ Commissioners 
(I. P. y 5 C. I\ 270) the facts were as follows: Bv 
a drainage act, the commissioners were to construct a 
cut, with proper walls gates and sluices to keep out 
the waters of a tidal river, and also a culvert under 
the cut to carry the drainage from the lands on the 
east to the west of the cut, and to keep the same at all 
times open . In consequence of the negligent con- 
struction of the gates and sluices, the waters of the 
river flowed into the cut, and bursting its western 
bank flooded the adjoining lands. The plaintiff and 
other owners of lands on the east side of the cut 
closed the lower end of the culvert, which prevented 
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the waters overflowing their lands to any considerable 
extent ; but the occupiers of the lands on the west 
side, believing that the stoppage of the culvert would 
be injurious to their lands, re-opened it, and so let 
the waters through on to the plaintiff’s lands to a 
much greater extent. It was held, that the com- 
missioners were liable for the whole of the damage, 
as the natural result of their negligence. 

(10) Having been obliged to pay Damages to a Third 
Party. — So, again, a landlord, upon his tenant giving 
notice to quit, entered into a contract with a new 
tenant. Upon the expiration of the notice, the first 
tenant refused to quit, and the new tenant not being 
able to enter in consequence,* brought an action 
against the landlord for breach of contract. It was 
held, that the landlord might recover, in an action 
against the tenant, the costs and damages to which he 
had been put in the action against himself; for they 
were the natural and ordinary result of tho defen- 
dant’s wrong (B ram ley v. Chesterton, 2 C. B., JV. 3. 
005; and see Tim/a l v. Bell, 11 M. $ W. 228). 


Art. 30 . — Prospective Damages. 

(1) The damages awarded, must include 
the probable future injury which will result 
to the plaintiff from^the defendant’s tort. 

(2) But where an act of the defendant is 
merely the causa causans , and the actual 
cause of action or tort is injury to the plain- 
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tiff’s property , then each such injury con- 
stitutes a fresh cause of action. 

(1) In Richardson v. Mcllish (2 Bing. 240), 
Best, C. J., said : — 

When the cause of action is complete, when the 
wholo tiling has hut one neek, and that neck has heen 
cut off by one act of the defendant, it would be 
mischievous to say — it would be increasing litigation 
! to say — 4 You shall not have all you are entitled to 
in your first action, but you shall be driven to a 
second, third, or fourth for the recovery of your 
damages.’ ” A corollary to this rule is, that several 
actions cannot bo brought in respect of the same 
injury. Therefore, where a bodily injury at first 
appeared slight, and small damages were awarded, 
but subsequently it became a very serious injury, it 
was held that another action would not lie ; for the 
action having been once brought, all damages arising 
out of the wrong were satisfied by the award in the 
action (Fetter v. Beale , 1 Ld. Raym. 339 — 692). 

(2) But if the tort be a continuing tort, the prin- 
ciple does not apply ; for here a fresh cause of action 
arises de die in diem. Thus, in a continuing trespass 
or nuisance, if the defendant does not cease to commit 
the trespass or nuisance after the first action, he 
may be sued until he does. Whether, however, there 
is a continuing tort , or merely a continuing damage, 
is often a matter of difficulty to determine. 

(3) In the recent case of Mitchell v. Barley Main 
Co. (11 App. Cos. 127), the defendant worked his 
mines too close to the plaintiff's property, and in 
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consequence some cottages of the plaintiff were in- 
jured in 1868, and were repaired by the defendant. 
In 1882, in consequence of the same workings which 
earned the damage of 1868, a further subsidence took 
place, and the plaintiff’s cottages were again inj ured. 
The case turned on the question of whether Hie 
plaintiff was barred by the Statute of Limitations, 
but incidentally it was decided that the tort was not 
the exoavation, but the causing the plaintiff’s land to 
subside. The excavation was no doubt the remote 
cause of the tort (the causa causa ns ), but the tort 
itself was the infringement of the plaintiff’s right of 
support, and consequently each separate subsidence 
was a distinct and separate cause of action. 

(4) So, also, where the same wrongful act causes 
damage to goods, and also damage to the person, it 
has been held that there were two distinct causes of 
action, for which separate proceedings might be pro- 
secuted ( Brunsdcn v. Humphrey , 14 Q. B . D. 141, 
Coleridge, C. J., dissentiente ). 


Art. 31. — Aggravation and Mitigation . 

The jury may look into all the circum- 
stances, and at the conduct of both parties, 
and see where the blame is, and what ought 
to be the compensation according to the wa^ 
the parties have conducted themselves (Davis 
v. L. if N. W. R. Co., 7 W. R. 105). 

(1) Seduction under Guise of Courtship. — In seduc- 
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tion, if the defendant have committed the offence 
under the guise of honourable courtship, that is 
ground for aggravating the damages ; not, however, 
on account of the breach of contract, for that is a 
separate offence, and against a different person. 
“ The jury did right in a case where it was proved 
that the seducer had made his advances under the 
guise of matrimony, in giving liberal damages ; and 
if the party seduced brings an action for breach of 
promise of marriage, so much the better. If much 
greater damages had been given, we should not have 
been dissatisfied therewith, the plaintiff having re- 
ceived this insult in his own house, where he had 
civilly treated the defendant, and permitted him to 
pay his addrosses to his daughter” (Wilmot, C. J., 
in Tullidtje v. Wade, 3 Wik. 18). 

(2) On the other hand, the previous loose or im- 
moral character of the party seduced, is ground for 
mitigation. The using of immodest language, for 
instance, or submitting herself to the defendant under 
circumstances of extreme indelicacy. 

(3) Plea of Truth in Defamation. — In actions for 
defamation, a plea of truth is matter of aggravation 
unloss proved, and may be taken into consideration 
by the jury in estimating the damages ( Warwick v. 
FoMcs, 12 M. 8f W. 508). 

(4) Plaintiff's bad Character in Defamation. — Evi- 
dence of the plaintiff's general bad character is allowed 
in mitigation of damages ip cases of defamation; for , 
as is observed in ifr. Starkie’s book on “ Evidence,” 

“ To deny this, would be to decide that a man of 
the worst character is entitled to the same measure 
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of damages with one of unsullied and unblemished 
reputation. A reputed thief would be placed on the 
same footing with the most honourable merchant ; a 
virtuous woman with the most abandoned prostitute.” 
Such evidence cannot, however, be given, unless the 
facts on which the defendant relies to support Ris 
contention are expressly pleaded, so as to enable the 
plaintiff to meet them if he can (see Judgment of 
Cave, J., in Scott v. Sampson, 8 Q. B. D. 491, and 
eases there cited) . But although evidence of general 
bad character is admissible if pleaded, evidence of 
rumours and suspicions to the same effect as the 
defamatory matter is not admissible, as they only in- 
directly tend to affect the plaintiff’s reputation (ib.). 

(5) Plaintiff’s irritating Conduct in Defamation. — 
In Kelli) v. Sherlock (L. i£., 1 Q. B . 686), the 
action was brought in respect of a series of gross 
and offensive libels contained in the defendant’s 
newspaper. It appeared, however, that the first libel 
originated in the plaintiff having preached, and pub- 
lished in the local papers, two sermons reflecting on 
the magistrates for having appointed a Roman 
Catholic chaplain to the borough gaol, and on the 
town council for having elected a Jew as their mayor,, 
and the plaintiff had, soon after the libels had com- 
menced, alluded, in a letter to another paper, to the 
defendant’s paper as “ the dregs of provincial jour- 
nalism,” and he had also delivered from the pulpit,, 
and published , a statement to the effect that some of 
his opponents had been guilty of subornation of 
perjury in relation to a charge of assault of whioh 
U. * H 
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the plaintiff had been convicted. The jury having 
returned a verdict for a farthing damages, the court 
refused to interfere with the verdict on the ground of 
its inadequacy, intimating that although, on account 
of the grossness and repetition of the libels, the 
verdict might well have been for larger damages, yet 
it was a question for the jury, taking the plaintiff’s 
own conduct into consideration, what amount of 
damages ho was entitled to, and that the court ought 
not to interfere. 

(G) Imprisonment on False Charge of Felony. — In 

false imprisonment and assault, if the imprisonment 
has boen upon a false charge of felony, where no 
felony has been committed, or no reasonable ground 
for suspecting the plaintiff, this will be matter of 
aggravation. 

(7) Battery in consequence of Insult. — But if an 
assault and battery have taken place in consequence 
of insulting language on tho part of the plaintiff, 
this will be ground for mitigating the damages 
( Thomas v. Powell , 7 C. fy P. 807). 

(8) Insolent Trespass. — Where a person trespassed 
upon the plaintiff’s land, and defied him, and was 
otherwise very insolent, and the jury returned a 
verdict for 500/. damages, the court refused to inter- 
fere, Chief Justice Gibbs saying, “Suppose a gentle- 
man has a paved walk before his window, and a man 
intrudes, and walks up and down before the window, 
and remains there after he f has been told to go away, 
and looks in while the owner is at dinner, is the 
trespasser to be permitted to say, ‘ Here is a half- 
penny for you, which is the full extent of all the 
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mischief I have done’? Would that he a compen- 
sation ?” (Merest v. Harvey , 5 Taunt. 441). 

(9) Wrongful Seizure. — And so where the defen- 
dant wrongfully seizes another’s chattels, and exer- 
cises dominion over them : substantial damages wjll 
be awarded for the invasion of the right of owner- 
ship (Bay Us v. Fisher , 7 Bing . 153). 

(10) Causing Suspicion of Insolvency. — And where 
the defendant took the plaintiff’s goods under a false 
claim, whereby certain persons concluded that the 
plaintiff was insolvent, and that the goods had been 
seized under an execution, it was held that exem- 
plary damages might be given ( Brewer v. Deu\ 11 
M. Sf W. 029). 


Art. 32 . — Presumption of Damage against a 

Wrong-doer . 

If a person who lias wrongfully converted 
property, refuses to produce it, it will be pre- 
sumed as against him to be of the best de- 
scription ( Armory v. Delamirie , 1 Sm. L. Ca. 
315). 

(1) Thus, in the above case, where a jeweller who 
had wrongfully converted a jewel which had been 
shown to him, and had returned the socket only, 
refused to produce it in order that its value might be 
ascertained, the jury w^e directed to ass^s the 
damages on the presumption that the jewel was of 
the finest water, and of a size to fit the ^socket ; for 
Omnia preesumuntur contra spoliator cm. 

n 2 
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(2) So, where a diamond necklace was taken away, 
and part of it traced to the defendant, it was held 
that the jury might infer that the whole thing had 
come into his hands ( Mortimer v. Craddock , 12 L. J., 
C.P. 166). 


Art. 33 . — Damages in Actions of Tort founded on 

Contract. 

The damages in actions of tort founded 
upon contract, must be estimated in the 
same way as they are estimated in breach of 
contract ; for a man cannot, by merely 
changing the form of his action, put himself 
in a better position (see Chine nj v. Viall, 5 II. 

N. 295 ; Johnson v. Stcar , 33 L . J C. P. 
130). 

Therefore, sinoe in breaches of contract the damages 
are limited to injuries which may reasonably be pre- 
sumed to have been foreseen by both parties at the 
time of contracting, a man cannot sue for extra- 
ordinary, though consequential, damages, unless those 
damagos were within the contemplation of both par- 
ties at the time of making the contract, either by 
express intimation (Hadley v. Baxcndale , 9 Ex. 354 ; 
Sanders v. Strnart , 1 C. P. D. 326), or by implication 
from t^e surrounding circumstances (Simpson v. L. 
N. W. JR. Co., 1 Q. B. D. 274 ; Jameson r. Mid. 

Co 49 Z t J, 426 ; and Schultze v. O. E. By. Co ., 19 

Q. D. 80 ), 
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Art. 34 . — Joint Tort-feasors jointly and severally 

liable for Damage s. 

Persons who jointly commit a tort may be 
sued jointly or severally; and if jointly, the 
damages (a) may be levied from both 9 oi 
either ( Hume v. Oldcicre , 1 Stark. 252 ; Blair 
v. Deakin , 57 L. T. 522); and if from one, he 
has no right to contribution, by tlie 
(Mcrrywcathcr v. Nixon , 8 T. R . 186). 

(a) As to costs, soo Sturm v. Dixon, 22 Q. D. D. 99. 
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CHAPTER 7HI. 

f 

Of Injunctions to prevent the continuance of 

Torts. 

Definition. — An injunction is an order of the Court 
, or the I{ighjDourt of Justice, or any divi- 
sion or judge of either of them, or of a county court (a), 
restraining the commission or continuance ofjsome 
act of the defendant 

Interlocutory or perpetual. — Injunctions are either 
interlocutory or j>er]>etual. An interlocutory injunc- 
tion is a temporary injunction, granted summarily 
on motion founded on an affidavit, and b efore the 
facts in issue have been formally tried and deter- 
mined. A perpetual injunction is one which is 
granted &fter Jhe facts in issue have been tried and 
determined, and is given by way of final relief. 


Art. 35 . — Injuries Remediable by Injunction . 

(1) Wherever a legal right in property (or 
possibly in some cases where a mere personal 


(a) A county court has now, in actions within its jurisdiction, 
]>ower to grunt an injunction against a nuisance and to com- 
mit to prison for disobedience thereof (Ex parte Martin, 4 
Q . B. D, 212 ; Martin v . Bannister , ib. 491). 
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right) exists, a violation of that right will be 
prohibited in all cases where the injury is 
such as is not susceptible of being adequately 
compensated by damages, or at least not 
without the necessity of a multiplicity* of 
actions for that purpose ( Aslatt v. Corporation 1 
of Southampton , 16 Ch . D. 146). 

(2) An injunction will not be granted where 
the injury is trivial in amount, or where the 
court, in its discretion, considers that damages 
should alone be given (see 21 & 22 Viet, 
c. 27; Kino v. Rudkin , 6 Ch. D. 160; Fritz 
v. Hobson , 14 Ch. D. 542). 

(1) Tims, where substantial damages would be, or 
have been, recovered for injury done to land, or the 
herbage thereon, by smoke or noxious fumes, an 
injunction will bo granted to prevent the continuance 
of tho nuisance ; for otherwise the plaintiff would 
have to bring continual actions ( Tipping v. St. Helens 9 
Smelting Co. y L . 1?., 1 Ch. 6G). 

(2) And so where a railway company, for the 
purpose of constructing their works, erected a mortar 
mill on part of their land close to the plaintiff’s 
place of business, so as to cause great injury and 
annoyance to him by the noise and vibration, it was 
held that he was entitled to an injunction to restrain 
the company from continuing the annoyance (Fen- 
wick v. East London R. Co., L. R., 20 Eq. 544). 

(3) As the atmosphere cannot rightfully be in- 
fected with noxious smells or exhalations, so it 
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should not be caused to vibrate in a way that will 
wound the sense of hearing. Noise caused by the 
ringing of church bells, if sufficient to annoy and 
disturb residents in the neighbourhood in their 
' homes or occupations, is a nuisance, and will be 
prohibited (Soli a u v. Ik Held, 2 Sim. N. S. 133 ; 
Jlctn 'is on v. St. Mark's Church , 15 Albany Law J. 
248). 

(4) So, where one has gained a right to the free 
access of light to his house, and buildings are erected 
which cause a substantial privation of light sufficient 
io render the occupation of the house uncomfortable , 
or to prevent the plaintiff from carrying on his 
accustomed business, on the premises, an injunction 
will be granted if the deprivation of liyht is such as 
would support a claim for substantial damages. For, as 
was said by Sir W. Page Wood, V.-C., in Lent v. 
Auction Mart Co. ( L . li., 2 Eq. 24G), “Having 
arrived at this conclusion with regard to the remedy 
which would exist at law, we are met with the 
further difficulty, that in equity we must not always 
give relief (it w r as so laid down by Lord Eldon and 
Lord Westbury) where there would be relief given 
at law. Having considered it in every possible way, 

I cannot myself arrive at any other conclusion than 
this, that where substantial damages would be given 
at law, as distinguished from some small sum of 5/., 
10/., or 20/., this court will interpose, and on tills 
ground, that it cannot be contended that those who 
are minded to erect a building that will inflict an 
injury upon their neighbour, have a right to pur- 
chase him out, without an act of parliament for that 
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purpose.” Sir G. Jessel, M. R., commenting upon 
the above passage in Aynsley v. Glover ( L . i?., 18 Eq. 
552), says: 44 It seems to me that that gives a reason- 
able rule, whatever the law may have been in former 
times. As I understand it, the rule now is — and I 
shall so decide in future, unless in the meantime t3e 
Appeal Court shall decide differently, — that wherever 
an action can be maintained at law, and really sub- 
stantial damages, or perhaps I should say consider- 
able damages (for somo people may say that 20/. 
is substantial damages), can ho recovered at law, there 
the injunction ought to follow in equity , generally, 
not universally, because 1 have something to add 
upon that subject, ” His Lordship then, commenting 
upon the power given to him of awarding damages 
in substitution for an injunction, proceeded as fol- 
lows : 44 It must be for the court to decide, upon con- 
sideration, to what cases the enactment (21 & 22 
Viet. c. 27) should be held to apply. In the case of 
The Carrier's Company v. Corbet (2 Th\ Sm. 855), 
we have an instance in which a judge has said that 
the act ought to apply in some eases. I had one 
before me, in which, there being comparatively a 
very trifling injury, although sufficient perhaps to 
maintain an injunction, comparing that with the 
injury inflicted upon the defendant, I thought, under 
the special circumstances, damages should be given 
instead of an injunction. I am not now going, and 
I do not suppose that ar^y judge will ever do so, to 
lay down a rule which, so to say, will tie the*bands 
of the court. The discretion being a reasonable dis- 
cretion, should, I think, be reasonably exercised, and 
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it must depend upon the special circumstances of 
each case whether it ought to be exercised. The 
power has been conferred, no doubt usefully, to 
avoid the oppression which is sometimes practised in 
these suits by a plaintiff who is enabled — I do not 
lfke to use the word ‘ extort, 5 but — to obtain a very 
large sum of money from a defendant, merely 
because the plaintiff has a legal right to an injunc- 
tion. I think the enactment was meant, in some 
sense or another, to prevent that course being suc- 
cessfully adopted. But there may be some other 
special cases to which the act may be safely applied, 
and I do not intend to lay down any rule upon the 
subject. If I had 1 found by the evidence, that there 
was in this case a clour instance of very slight 
damage to tho plaintiffs — that is, some 20/., or 30/., 
or 40/., but still very slight — I should be disposed to 
hold that that was a case in which this court would 
decline to interfere by injunction, having regard to 
the new power conferred upon mo by Lord Cairns 5 
Act to substitute damages for it 55 (and see also Smith 
v. Smith , L. It., 20 Eq. 505 ; Nat. Provincial Plate 
Glass Go. v. Prudential Ass. Co., 6 Ch. D. 757 ; Kino 
v. lludkin , ib. 160 ; and Holland v. Worley , 26 Ch. 
2). 578). 

I (5) And so it has been laid down in an American 
'court, that injunctions are to prevent irreparable mis- 
chief, and stay consequences that cannot be ade- 
quately compensated ; thek allowance is discretionary 
and not of right, calls for good faith in the plaintiff, 
and may be withheld if likely to inflict greater injury 
than the grievance oomplained of. It is an irre- 
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parable injury to create intolerable smells near the 
homestead of a neighbour, or to undermine his house 
by excavations ; to cut him off from the street by 
buildings or ditches, or otherwise destroy the com- 
fortable, peaceful and quiet occupation of his home- 
stead ; also to break up his business, destroy i& 
goodwill, and inflict damages that cannot be mea- 
sured, because the elements of reasonable certainty 
are wanting in computing them (. Edwards v. Allouez, 
tyc., 38 Michigan Rep. 46). 

(6) Where there is a mere trespass, the court will 
not interfere, because the proper remedy is by an 
action for damages, or an action of ejectment But 
if , in addition to the trespass , -the trespasser is 
actually working the destruction of the estate (as by 
cutting down the timber or working a mine on it, or 
by building on it, or altering buildings on it), an in- 
junction will be granted (see Drewry on Injunctions, 
184 et seq.; and Joyce on Injunctions, 131). 

(7) Where the sewage of a town was carried from^ 
a brook which, passing through a man’s land, fed af 
lake also on such land, and the sewage thus dis- 
charged had for several years fouled the water of' 
the lake, so that from being pure drinking water it 
gradually became quite unfit for drinking, an injunc- 
tion was granted ( Goldsmid v. Tunbridge Wells Im- 
provement Corns., L. R ., 1 Eq. 161). 

(8) Again, deprivation of lateral or subjacent sup- 
port, in cases where a jury would give considerable 
damages, is sufficient ground for an injunction.* 

(9) So infringements of trade marks, copyright, 
and patent right, are peculiarly remediable by in- 
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junction; for not only are they continuing wrongs to 
proprietary rights, but damages never could properly 
compensate the persons whose rights are invaded. 

(10) On the other hand, it used to be held that 
there is no injunction to restrain the publication of 
i f personal libel ( Gee v. Pritchard , 2 Swans. 402 ; 
Clark v. Freeman , 11 Pea. 112), for it does not con- 
cern property, and property was held to be the sub- 
ject-matter of the jurisdiction; and probably it is 
still true “that, as a general rule, the court only 
interferes where there is some question as to pro- 
perty. I do not think that the interference of the 
court is absolutely confined to that now ; there may 
be cases in which the court would interfere even when 
personal status is the only thing in question’’ (per 
Jessel, M. It., Asia ft v. Corp. of Southampton , 16 
Ch. 1). 148; Judic. Jet , 1873, s. 2o, sub s. 8). And 
where personal status was the chief question involved 
(the status of an alderman of a borough), the fact that 
the corporation possessed property, the management 
of which was vested in the mayor, aldermen , and 
burgesses, was held sufficient to give the court juris- 
diction (Aslatt v. Corp. of Southampton , sup.). And 
so where a libel refers to property, an injunction will 
be granted ; as, for instance, where it is injurious to 
the plaintiff's trade ( Thomas v. Williams , 14 Ch. D. 
804, and Thor ley s Cattle Food Co. v. Massarn, ib. 764 ; 
Ilennann Loop v. llcan , 26 Ch. D. 306 ; Ilayicard v. 
Hay tent'd, 34 Ch. 1). 198; and Liverpool , fyc. Asso- 
ciation v. Smith, 37 Ch. D. 170). 

(11) The courts have held that the writer of 
private letters has such a qualified property in them 
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as will entitle him to an inj auction to restrain their 
publication by the party written to, or his assignees 
(Drew. Inj. 208 ; Pope v. Curl, 2 At. 342). And 
the party written to has such a qualified right of 
property in them as will entitle him, or his per- 
sonal representatives, to restrain their publication by 
a stranger, unless such right is displaced by some 
personal equity, or by grounds of public policy 
(Drew^Inj. 309; Granard v. Dunlin, 1 B. 8f Beat . 
207 ; Percical v. Phipps , 2 V. $f B. 19). 


Art. 36. — Threatened 'Injury . 

The court will not in general interfere 
until an actual tort has been committed; but' 
it may, by virtue of its jurisdiction to restrain 
acts which when completed will result in a 
ground of action, interfere before any actual 
tort has been committed, where it is satisfied 
that the act complained of will inevitably 
result in a nuisance or trespass (Kerr, Inj. 
339). 

So where a man threatens, or begins to do, or 
insists upon his right to do, certain acts, the court 
will interfere before any actual damage or infringe- 
ment of any right has actually taken place, if the 
circumstances are such as to enable it to form an 
opinion as to the illegality of the acts complained of 
and the irreparable injury which will ensue ( Palmer 
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v. Paul, 2 L. CL 154 ; Elliott v. iV. E. R. Co 
10 H. L. Cat. 333). But if the injury is only pro- 
blematical, according as other circumstances may or 
may not arise, or if there is no pressing need for an 
injunction, the court will not grant it until a tort has 
actually been committed (Kerr, Inj. 339). 


Art. 37. — Public Convenience does not justify the 

continuance of a Tort. 

It is no ground for refusing an injunction 
that it will, if granted, do an injury to the 
public. Even where parliament lias autho- 
rized a public body to cany out a public 
work, that does not authorize the body to 
carry it out in such manner or place as will 
cause a nuisance, if it can be carried out 
otherwise (see Truman v. L . B . <$' S. C . R . Co., 
11 App. Cas. 45). 

Thus, in the case of The Attorney-General v. Bir- 
mingham Corporation (4 K. J. 528), where the 
defendants had poured their sewage into a river, and 
so rendered its water unfit for drinking and incapable 
of supporting fish, it was held that the legislature 
not having given them express powers to send their 
sewage into the river, their claim to do so, on the 
ground that the population of Birmingham would 
be injured if they were restrained from carrying on 
their operations, was untenable (see also Spokes v. The 



INJUNCTIONS TO PREVENT CONTINUANCE OF TORTS. Ill 

Banbury Board of Health, L. R., 1 Eq. 42 ; Goldsmid 
v. Tunbridge Wells Improvement Corns., sup.; and Hill 
v. Met. Asylums Board , 6 App. Cas . 193). The same 
rule is observed in the United States ( Weir's Appeal \ 
74 Penn. St. Rep. 230, and Meigs v. Lester , 23 New 
Jersey Eq. 199). * 


Art. 38. — Mandatory Injunctions. 

Where an injunction is asked, not merely 
an act, hut o 

be done, it in general requires a stron ger cas e 
to be made out than where a mere prohibi- 
tion is asked for, especially where the injunc- 
tion is interlocutory (Deere y. Guest , 1 M . C. 
516; Durr ell v. Pritchard , L. 11., 1 Ch . 250; 
Clark v. Clark , L . i?., 1 Ch. 16). 

(1) Thus, where a man lias actually built a house 
which interferes with his neighbour's ancient lights, 
the court will not order him to take it down, except 
in cases in which extreme, or at all events very 
serious, damage would ensue if its interference were 
withheld. For in such case the injury to the defen- 
dant by the removal of his building would generally 
be out of all comparison to the injury to the plaintiff, 
and that is a consideration which ought to have great 
weight (see Nat. Prov. Plate Glass Co. v. Prudential 
Ass. Co., 6 CL JD. 761). 

(2) And so where an injunction was asked, order- 
ing the defendants to pull down some new buildings, 
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on two grounds, namely, 1st, that a right of way 
was obstructed by the new buildings ; and, 2ndly, 
that the new buildings obstructed the light and air ; 
it was held that no injunction ought to be granted, 
because, as was said by the Lord Justice Turner, “as 
to none of these grounds does it seem to me that 
there is any such extreme or serious damage as 
oould justify the mandatory injunction which is 
asked. As to the first ground, the right of way is 
not wholly stopped. The question is one merely of 
the comparative convenience of the right of way as it 
formerly existed, and as it now exists. As to the 
second ground, I think that the diminution of light 
and air to the plaintiff’s houses is not such as would 
warrant us in granting the relief which is asked” 
( Burrell v. Pritchard , sup.). 


Art. 39 . — Delay in seeking Relief. 

A person who has not shown due diligence 
in applying to the court for relief, will, in 
general, be debarred from obtaining an in- 
t terlocutory injunction ; but he will not be 
thereby debarred from obtaining an injunc- 
tion at the hearing of the cause, unless his 
delay has been of such long duration as 
wholly to have deprived him of the right 
which he originally had (per Lord Langdale, 
in Gordon v. Cheltenham R . Co. } 5 B . 233). 
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CHAPTER IX. 

< 

The Effect of the Death or Bankruptcy of 

either Party. 


Art. 40. — Death generally destroys the Eight of 

Action. 

(1) As a general rule, the right to sue, an< 
the liability to be sued for torts, ceases wit] 
the life of either party. 

(2) This rule does not apply where th 
tort consists of : — 

/ (a) The appropriation by the defendant o 

of property, belonging to the plain 
tiff (. Phillips y. Uamfraijy 24 Ch. L 
439) ; or 

L (b) An injury to real or personal propert; 

committed by the deceased within si; 
calendar months of his death (3 <! 
4 Will. 4, c. 42, s. 2; see Kirk \ 
Todd y 21 Ch^D. 484) (a); or 


(a) Must be brought within six months of constitution oi 
a personal representative. 
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(c) An injury to real property of the 
deceased , committed witliin six 
calendar months of his death 

> (d) An injury to goods and chattels of the 
deceased (4 Edw. 3, c. 7 ; 25 Edw. 
3, c. 5) ; or 

(e) An injury causing the death of the 
deceased, if he or she leaves a wife, 
husband, parent, or child (9 & 10 
Viet. c. 93, s. l)(c). 

Tlio rule is usually expressed in the form of a 
Latin maxim, “ actio personalis moritur cam persona” 
Thus, if one is assaulted or libelled, or assaults or 
libels another, and dies ; in the ono ease the assaulter 
or libeller is acquitted, and in the other the assaulted 
or libelled party is left without any remedy, however 
severely he may have been injured. It would seem 
that this state of the law might, without disadvantage, 
be reconsidered by the Legislature. 

It may bo observed that under paragraph (b), 
where an action is actually pending if the defendant 
dies pendente life , the action dies with him, unless 
the tort was committed within the six months 
immediately preceding his death (Kirk v. Todd, 
nbi supra). 

( b ) Must bo brought within ^twelve months of death. 

(c) As to this Act, commonly called Lord CainpbeU's Act, 
ride infra , under the Chapter on Negligence. Strictly, such 
actions are not survivals of a cause of action belonging to the 
deceased, but are remedies for a statutory tort of a very 
Fpecial nature. 
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Art. 41 . — Effect of Bankruptcy. 

(1) The right of action belonging to one 
who becomes bankrupt, is not affected by 
his bankruptcy, unless it causes actual loss to 
his estate, in which case the right passes to 
his trustee (sec Wright v. Fairfield , 2 B. Ad. 
727; Beckham v. Drake , 2 II. I. C. 577; 
Brewer v. Dew, 1 1 M. W. 625 ; Hodgson 
v. Sidney. L. R.. 1 Ex. 313 ; Ex parte Vine , 8 
Ch. D . 364). 

(2) A right of action for tort against one 
who becomes bankrupt, is not destroyed by 
the bankruptcy, nor can the plaintiff prove 
in the bankruptcy for compensation (46 & 
47 Viet. c. 52, s. 30, sub-s. 2, and s. 37 ; 
Watson v. Holliday , 20 Ch. D. 780; 52 L. J 
Ch. 543). 

(1) Thus a bankrupt may, even during the con- 
tinuance of the bankruptcy, sue another for libel or 
assault, or for seduction ( Beckham v. Drake , supra) ;j 
and may, it is conceived, keep any damages which hej 
may recover for his own use and benefit (Ex parte 
Vine, supra). 

(2) And so where the tort, although one in respect r 
of property, does not cause any actual damage to it, 
but merely interferes with the plaintiff’s abstract 5 
right, the right of action remains in him and does 
not pass to the trustee (Brewer v. Deic, supra). 

i 2 
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(3) But where a tort in respect of property causes 
actual damage, so as to inflict loss on the bankrupt’s 
creditors, the right of action passes to the trustees 
and tho bankrupt loses the right of suing for the* 
abstract tort to his right ( Bmcer v. Dnc, supra ; and 
Hod g sou v. Sidney, sttpra), unless there were two 
distinct causes of action 
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RULES RELATING TO PARTICULAR TORTS. 
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CHAPTER I. 

Torts founded on Malice ( a ). 
Sect. I. 

OF LIBEL AND SLANDER. 


Art. 42 . — Definitions of Libel and Blander, 

(1) Libel is a false, defamatory and mali- 
cious writing, picture^ or the like, tending to 
injure the reputation of another. 

(2) Slander is a false, defamatory and 
malicious verbal statement tending to injure 
the reputation of another. 

(3) A libel is of itself an infringement of 
a right, and no actual damage need be 
proved in order to sustain an action. Slan- 
der, on the other hand, is not of itself an 
infringement of a right, unless damage en- 
sues, either actually or presumptively. 

Analysis of libel and slander. — It will be perceived 
that in order to found an action, whether for libel 
or slander, four distinct factors must be present. 
(1) The imputation conveyed by the writing, picture 
or words must be false, fftr truth is a good defence to 
an action, or, in technical language, is a justification 

— r — — 

(a) Malice is the conscious violation of law to the prejudice 
of another. 
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( Watkin v. Hall> L . B.> 3 Q. B . 400; Gourley v. 
Plinmll , X. 12., 8 (7. P. 362 ; Leyman v. Latimer , 
3 Par. D. 352). (2) The imputation must be de- 

famatory. (3) The imputation must have been 
published. (4) The imputation must have been 
either expressly or impliedly malicious. And in 
the case of slander , but not of libel, a fifth factor 
must exist, viz., actual damage must be proved, 
unless it can be implied from the nature of the 
defamatory words. In the succeeding articles, ques- 
tions which occur as to the nature of defamatory 
imputations, publication, and malice, and, in the case 
of slander, the nature of the resulting damage, will 
be moro fully elucidated. It suffices, at this point, 
to say that if any one of the first four factors above 
enumerated in case of libel, or of the whole five in 
case of slander, is absent, no tort has been com- 
mitted. 


Art. 43. — What is Defamatory. 

(1) Defamatory words or pictures are such 
impute conduct or qualities tending to 
i_- .... j 1 J - 1 -- plaintiff {Digby v. 

Thompson , 4 B. A A. 821) ; or to expose him 
co contemp t, ri dicu l e, or public hatred, or to 
p re j udice his private character or credit 
( Gray v. Gray , 34 L: J. } (7. P. 45); or to 
cause him to be feared or avoided ( Ianson v. 
Stuart , 1 T. It. 748 ; Walker v. JBrogden , 19 
C. P., N. S. 165). 
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(2) A statement disparaging in intention, 
and so understood by the person to whom it 
was published, is none the less actionable! 
because, if taken literally, it would not be 
defamatory. • 

Illustrations of directly defamatory words. — 

(1) Thus, describing another as an infernal villain 
is a disparaging statement sufficient to sustain an 
action (Bril v. Stone , 1 B. fy P. 331) ; and so is an 
imputation of insanity (Morgan v. Lin gen, 8 L. T., 
N. S. 800) ; or insolvency, or impecuniousness (Met. 
Saloon Omnibus Co. v. Hawkins, 28 L. J., Ex. 20 1 ; 
Eaton v. Johns, 1 Bowl., N. S. 612) ; or of gross 
misconduct (Clement v. Chiris, 9 B. C. 176) ; or 
of cheating at dice (Greville v. Chapman, 5 Q. B. 
744) ; or of ingratitude (Cox v. Lee, L. E., 4 Ex. 
284). 

(2) So, reflections on the professional and com- 
mercial conduct of another are defamatory ; as, for 
instance, to say of a physician that he is a quack ; 
and even to advertise pills as prepared by him (con- 
trary to the fact) would probably be a libel (Clark v. 
F> reman, 11 Bear. 117). So, also, calling a news- 
paper projjrietor “ a libellous journalist ” is defama- 
tory (Wake ley v. Cooke, 4 Ex. 518). 

Illustrations of indirectly defamatory words. — (3) A 
statement may be none the less defamatory because 
it is in the form of an ironical compliment. Thus, if 
one said of another that he was so valuable a citizen 
that the government had sent him to Australia for a 
considerable period, at the public expense, meaning 
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thereby, and being understood to mean, that he had 
been transported, that would clearly be defamatory. 

(4) So, again, there may be facts known to the 
person publishing the libel or slander, and the person 
to whom it is published, which make an apparently 
iftnocent statement bear a secondary, and decidedly 
defamatory, construction. For instance, a statement 
that the speaker saw the plaintiff at Portland some 
years since, is primarily innocent enough ; but if the 
surrounding circumstances were such as to convey to 
t he person to whom the words were addressed the 
insinuation that the speaker had seen the plaintiff 
working at Portland as a convict, the mere absence 
of a direct statement to that effect would not be 
sufficient to excuse the speaker. It must, however, 
be borne in mind that where a secondary meaning 
is to be imputed, it is necessary that the facts should 
bo known both to the person who makes the state- 
ment and to the persons to whom it is published ; 
because, if facts are known to the latter from which 
they might reasonably suppose that the document is 
defamatory, but those facts are not known to the 
person who wrote it, if he were held liable he would 
be made liable for doing that which he could have 
no reason to suppose would injure anybody, the 
language used being such as in its ordinary sense 
would not be defamatory of anybody. Again, if 
there are facts known to the person who makes the 
statement, which, if known, to the persons to whom 
it is made, might reasonably lead them to suppose 
that it was used in an ironioal sense, yet, if those 
foots are not known to the persons to whom it is 
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made, that which is stated, although stated inadver- 
tently or maliciously, could produce no effect upon 
their minds. Though the act might he negligent or 
wrongful on the part of the person making the state- 
ment, the person who received it would have no 
reasonable ground for understanding it in any etil 
sense ( Capital 8f Counties Bank v. Henty , 5 C . P. D. 
515). 


Art. 44. — Publication. 

The making known, knowingly or ncgli- f 
gently, of a libel or slander to any person 
other than the object of it , is publication in its , 
legal sense. 

(1) “ Though, in common parlance, that word 
[publication] may be confined to making the contents 
known to the public, yet its meaning is not so limited 
in law. The making of it known to an individual 
is indisputably, in law, a publishing” {Bex v. Burdett , 

4 B. 8f Aid. 113). Publication, therefore, being a 
question of law, it is for the jury to find "whether the 
facts, by which it is endeavoured to prove publication, 
are true ; but for the court to decide whether those 
facts constitute a publication in point of law {Street 
v. Licensed Victuallers' Society , 22 W. 11. 553 ; J Lent v. 
Wall , 2 C. P. D. 146). # 

(2) Telegrams and post cards. — If the libel be con- 
tained in a telegram, or be indicted on a post card, 
that is publication, even though they be addressed to 
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the party libelled, because the telegram must be read 
by the transmitting and receiving officials, and the 
post card will in all probability be read by some 
person in tho course of transmission (J Robinson v. 
Jones, 4 L. It. Ir. 391 ; William mi v. Freer , L. F. 9 
a P. 393). 

(3) Hewsvendors. — But tho vendor of a newspaper 
in the ordinary course, though he is prima facie liable 
for a libel contained in it, is excused if he can prove 
that he did not know that it contained a libel ; that 
his ignorance was not due to any negligence on his 
own part ; and that he did not know, and hud no 
ground for supposing, that the newspaper was likely 
to contain libellous matter (Emmons v. Pottle , 1(> 
Q. P. I). 354). If lie proves these facts, he will not 
be deemed to have published it. 


Art 45 . — Malice and Privileged Communications . 

( 1 ) Where the words or picture are defama- 
tory, malice is generally implied; and the 
existence of express malice, that is to say, a 
conscious violation of the law to the prejudice 
of another ( per Campbell, C. J., Ferguson v. 
Earl of Kinnoull , 9 CL § F. 321), is only a 
matter for inquiry, when the words com- 
plained of were spoken bn a justifiable occa- 
sion ( Wat kin v. Hall, L. R., 3 Q. B. 396; 
Speill v. Maule , Z. ii., 3 Ex. 232), or where 
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the defamation consisted in falsely impeach- 
ing a man’s right to property, — a form of 
defamation commonly known as “ s land er of 
title” ( Wren v. Weld , L. R ., 4 Q. B. 730). 
~~(2)' Where a communication is made upon 
any subject-matter in which the party com- 
municating has aji interest, or in reference 
to which he ha s a^ iluty, either public or 
private, legal, moral, or social, such (‘om- 
munication, if made to a person having a 
corresponding interest or duty, rebuts the 
inference of malice (in some cases absolutely, 
and in others oidy primd facie), and is privi- 
leged ( Laughton v. Bishop of & 'odor and Man , 
L. R ., 4 P. C. 495 ; DatoJcins v. Lord Panic l , 
L. P., 5 Q . B . 94). 

(3) Where the occasion is only primd facie , 
and not absolutely, privileged, the plaintiff 
may rebut the inference of privilege by prov- 
ing a malicious motive, such as anger or in- 
difference to the truth. But if the defendant 
made the statements believing them to be 
true, he will not lose the protection arising 
from the privileged occasion, although he 
had no reasonable ground for his belief 
( Clark v. Molyncux , 3*Q. B. D . 237). 

(4) The question whether a communication 
is privileged is for the judge, and that of 
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express malice for the jury ( Cooley . Wildes , 

. 328 ). 

(1) Parliamentary proceedings. — Speeches in par- 
liament are absolutely and irrebuttably privileged 
(fttocMale v. Hansard , 9 A. 8f E. 1 ; Dillon v. Balfour , 
20 X. X. if. 601); and a faithful report in a public 
newspaper, of a debate of either house of Parliament, 
containing matter disparaging to the character of an 
individual which had been spoken in the course of 
the debate, is not actionable at the suit of the person 
whose character has been called in question ( Wascu 
v. Walter , L. 22., 4 Q. B. 73. See also 51 & 52 
*Vict. c. G4, s. 4). Statements of witnesses before 
Parliamentary Committees are also privileged ( Goffen 
v. Donnelly , 6 Q. B. D. 307). 

(2) Judicial proceedings.— Statements of a judge 
I acting judicially, whether relevant or not, are abso- 

, lutely privileged ( Seoft v. Stan* field, L. 22., 3 Ex. 
220) ; and so are those of counsel, however irrelevant 
and however malicious {Munster v. Lamb , 11 Q. B. D . 
588). Solicitors acting as advocates have a like 
privilege (ib., and Maekay v. Ford , 29 L . X, Ex. 404). 
Statements of witnesses can never be the subject of an 
action {Seaman v. Net herd (ft , 2 C. P. D. 53) ; and a 
military man giving evidence before a military court 
of inquiry, which has not power to administer an 
oath, is entitled to the same protection as that 
enjoyed by a witness under examination in a court 
of justice {Daickins v. Rokeby , L. R. 9 7 H. L. 744 ; 
23 W. Ft. 931). If the evidence is false, the remedy 
is by indictment {Henderson v. Broomhead , 28 X. X, 
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Ex. 860) . Fair and aoourate reports of trials (unless 
obscene or demoralizing) published in a newspaper 
contemporaneously with the proceedings are privi- 
leged (51 & 52 Yict. c. 64, s. 3). And a similar 
report published by a private person would also seem 
to be primd facie privileged in the absence of express 
malice. On the other hand, dicta of Lord Halsbury 
and Lord Bramwell in the recent case of Macdougall 
v. Knight ( W. N. 1889, 76), lay it down that a report 
of the judge’s summing up, or judgment only, is not 
(apparently even primd facie) a fair report of a trial, 
and is only privileged if, in point of fact, the sum- 
ming up or judgment gave reasonable opportunity to 
the reader to form a correct conclusion. 

(3) Bona fide complaint. — A complaint addressed 
to an authority having power to dismiss the party 
complained of is primd facie privileged ; but a liter if 
expressly malicious (Proctor v. Webatvr, 10 Q. B. 1). 
112 ). 

(4) Reports of meetings, and publication of public 
notices, &c. — By section 4 of u The Law of Libel 
Amendment Act, 1888,” it was enacted that a fair 
and accurate report published in any neicnpaper of the 
proceedings of a public meeting, or (except where 
neither the public nor any newspaper reporter is 
admitted) of any meeting of a vestry, town council, 
school board, board of guardians, board or local 
authority, or any committee appointed by any of the 
above-mentioned bodies, or of any meeting of any 
commissioners, select committees of either House of 
Parliament, justices of the peace in quarter sessions 
assembled for administrative or deliberative purposes, 
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and the publication at the request of any government 
office or department, offioer of state, commissioner of 
police or chief constable, of any notice or report 
issued by them for the information of the publio, 
shall be privileged, unless it shall be proved that 
such report or publication was published or made 
maliciously. But the protection intended to be 
afforded by that section is not available if the defen- 
j dant has refused to insert in the newspaper in which 
f the matter complained of appeared, a reasonable 
j explanation or contradiction by, or on behalf of, the 
I plaintiff. 

(5) Confidential advice. — So advice given, in confi- 
dence, at the request of another, and for his protec- 
tion, is privileged ; and it seems that the presence of 
a third party makes no difference ( Taylor v. Hawkins, 
16 Q. B . 308; Clark v. Molyneux , sup. ; Manby v. 
Witt, 25 L. J., C . P. 294 ; 18 C. B. 544 ; Lawless v. 
Anglo- Egyptian Co., L. 11., 4 Q. B. 262 ; Jones v. 
Thomas , 34 W. 11. 104) ; but it seems doubtful 
whether a voluntary statement is equally privileged 
(see Coxhead v. Richards, 15 L. J '., C . P . 278 ; and 
Fryer v. Kinncrsley, 33 L. J., C. P. 96 ; but see 
Davis v. Snead, L. R., 5 Q. B. 608). 

Thus the character of a servant given to a person 
requesting it, is privileged ( Gardiner v. Slade, 18 
L . J ., Q. B. 313) ; and so, also, is the character of a 
, person who states that she is a fit recipient of charity, 
given to, and at the request of, a person willing to 
bestow such charity, by the secretary of the Charity 
Organization Society ( Waller v. Loch , 7 Q. B. D. 
619). 
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The character of a candidate for an offioe, given 
to one of his canvassers, was held to be privileged 
( Cowles v. Potts , 34 L. J. y Q. B . 247). And it has 
been held by the Supreme Court of New Zealand 
that defamatory words bona fide spoken of a mayqj* 
at a towns meeting convened for the purpose of con- 
sidering municipal business, but at which there were 
other persons present besides ratepayers, were privi- 
leged {Hodges v. Glass, 1 Ollivier Bell Sf Fitzgeralds' 
{New Zealand ) S. C. Peps. GO). 

But imputations circulated freely against another/ 
in order to injure him in liis calling, however bond 
fide made, are not privileged. Thus a clergyman is 
not privileged in slandering a schoolmaster about to' 
start a school in his parish {Gilpin v. Fowler, 9 Fr. 
615). 

The unnecessary transmission by a post office tele- 
gram of libellous matter, which would have been , 
privileged if sent by letter, avoids the privilege 
{Williamson v. Freer , L. 11., 9 C. P . 393). But, on 
the other hand, it has been held that where by the 
defendant’s negligence a privileged communication, 
intended to be made to A., was in fact placed in an 
envelope directed tp B., whereby the defamatory 
matter was published to B., yet the defendant was 
not liable, there being no malice {Tompson v. Bash wood, 
11 Q. B . D. 43). 

(6) Criticism. — Lastly : Fair and just criticisms of / 
literary publications and Works of art are privileged, 
provided the private character of the author or artist 
be not attacked {Thomson v. Shacke ll, M. 8$ if. 187 ; 

K 



PARTICULAR TOUTS* 


Latimer v. Western Morning Mews, 25 L. 

Hcnwood v, Harrison, L. R., 7 C. P. 606), 

Tradesmen’s advertisements are within the mean- 
ing of literary publications ( Paris v. Levy, 30 X, X, 
P. 1). 

So, too, fair criticism is allowed upon the public 
life of public men, or men filling public offices ; such 
as the conduct of public worship by clergymen 
( Kelley v. Tinling, L. R., 1 Q. B . 699) : provided 
such criticism does not touch upon their private lives 
( Gathcrcole v. Miall, 15 M. Sf W. 319; Odger v. 
Mortimer , 28 X. T. 472). But although the ac- 
knowledged or proved public acts of public men may 
be lawfully criticised, there is no privilege for pub- 
lishing false and defamatory statements of fact , 
unless, of course, they are published in the course of 
parliamentary or judicial proceedings (Davis v. Shep- 
stone , il App, Cas. 187). 

And in the United States it has been laid down, 
that while a citizen has the right to criticise the 
official conduct of a public man with satire and 
ridicule, he cannot in such criticism attack his private 
character ( Hamilton v. Eno, 10 N. F. Weekly Dig \ 
403). 

So the fair criticism on a matter of public and 
national importance ( Hemcood v. Harmon , X. R., 7 
<7. P. 606), or on the conduct of persons at a public 
meeting (Davis v. Duncan , X. R., 9 C, P. 396), is 
privileged. * 
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Art, 46 . — Actual Damage essential to Action for 

Slander . 

(1) Aetn a! dq .piagft faring- essential to an 
action for oral defamation, it is generally 
necessary jo prove i t ; and in that ease the 
loss complained of must be such as might fairly 
and reasonably have been anticipated from 
the slander ( Lynch v. Knight , 9 H \ L. C. 517). 

(2) But damage will be presumed where 

the slander imputes an indictable offence 
( Webb v. Beavan , 11 Q. B. D . 609), unfitness 
for society ( Bloodworth v. Gray , 7 M. G . 

334), or jmisconduet in, or want of some 
necessary qualification for^the plaintiffs 
office or trade ( Foulger v. Neivcomb , L. i?., 2 
Ex. 327). 

Damage must be natural, but not necessarily legal, 
consequence of slander. — It was at one time considered 
that the special damage must be the legal and natural 
consequence of the words spoken, and consequently, 
that it was not sufficient to sustain an action of slander 
to prove a mere wrongful act of a third party induced 
by the slander, such as that he had dismissed the 
plaintiff from his employment, before the end of the 
term for which they had contracted ( Vicars v. Wilcocks, 
2 Sm . L . C. 534). However, that view of the law can 
no longer be considered accurate, having been dis- 
sented from in several cases, particularly in Lurnlcy 
y. Gye (2 E. 8f B . 216), a nd Lynch v. Knigh t (sup.). 

k 2 
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In the latter case Lord Wensleydale said : — “ To 
make the words actionable by reason of special 
damage, the consequence must be such as, taking 
human nature as it is, with its infirmities, and having 
regard to the relationship of the parties concerned, 
might fairly and reasonably have been anticipated 
and feared would follow from the speaking of the 
words, not what would reasonably follow, as we 

might think ought to follow In tho case of 

Vicars v. Wilcoch , I must say that tho rules laid 
down by Lord Ellenborough are too restrictive. I 
cannot agree that the special damage must be the 
natural and legal consequence of the words, if true. 
Lord Ellenborough puts an absurd case, that a 
plaintiff could recover damages for being thrown 
into a horse-pond as a consequence of words 
spoken ; but, I own, I can conceive that, when the 
public mind was greatly excited on the subject of 
some base and disgraceful crime, an accusation of it 
to an assembled mob might, under particular circum- 
stances, very naturally produce that result, and a 
compensation might be given for an act occurring 
as a consequence of an accusation of that crime.” 

(1) Examples of actual damage. — Words were 
spoken imputing unchastity to a woman, and by 
reason thereof she was excluded from a private 
sooiety and congregation of a sect of Protestant 
Dissenters, of which she had been a member, and 
was prevented from obtaining a certificate, without 
which she could not become a member of any other 
society of the same nature : Held, that such a result 
was not such special damage as would render the 



OF LIBEL AND SLANDER. 


133 


words actionable (Roberts v. Roberts , 33 L. </., Q. 
B . 249; and see Chamberlain v. Boyd, 11 Q. 2?. 2). 
407). 

(2) Action by husband and wife for slander, im- 
puting incontinency to the wife, alleging that by 
I'oason thereof the wife became ill and unable \o 
attend to her necessary affairs and business, and that 
the husband was put to expense in endeavouring to 
cure her : Held, that the declaration showed no 
cause of action (Alkopp v. Allsopp , 5 Hurls. 8f Norm . 
534). 

(3) Where the wife, in consequence of words im- 
puting want of chastity to her, ceased to receive the 
hospitality of divers friends, and especially of her 
husband, it was held that such a loss was the reason- 
able and natural consequence of such slander (Davies 
v. Solomon, L. R ., 7 Q. B. 112 ; 41 L. J '., Q. B. 10). 
It is, however, difficult, on grounds of common sense, 
to distinguish such damage from the damage referred 
to in examples 1 and 2. 

(4) An action brought by a trader, alleging that 
defendant falsely and maliciously spoke and pub- 
lished of his wife, who assisted him in his business, 
certain words accusing her of having committed 
adultery upon the premises where he resided and 
carried on his business, whereby he was injured in 
Iris business, and certain specified and other persons 
who had previously dealt with him, ceased to do so, 
is maintainable on the ground that the injury to his 
business is the natural consequence of the words 
spoken: held, also, that the special damage might 
be proved by general evidence of the falling off of 
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his business, without showing who the persons were 
who had ceased to deal with him, or that they were 
the persons to whom the statements were made 
{Riding v. Smith , 1 Ex. Biv. 91 ; 24 W. R. 487). 

There is a oustom in the City of London Courts 
enabling a woman whose chastity had been slandered, 
to maintain an action, though she can provo no special 
damage. 

(5) Examples of damage implied from imputation 
of orime. — Thus the words, “ You are a rogue, and I 
will prove you a rogue, for you forged my name,” 
are actionable {Jones v. Herne , 2 Wils. 89). And it 
is immaterial that the charge was made at a time 
when it could not cause any criminal proceedings to 
ho instituted. Thus the words “ You are guilty ” 
[iunuendo of the murder of D.] are, after the verdict 
of not guilty, a sufficient charge of murder to support 
an action (Peake v. Oldham , IT. Ill . 9(10). But if 
words charging a crirno are ammipanied bv an 
express allusion to a transaction which merely 
amounts to a civil injury, as breach of trust or con- 
tract, they are not actionable (per Ell enbo rough in 
Thompson v. Barnard , 1 Camp. 48 ; and per Kenyon, 
Christie \\ Co ire! 1 1 Brake, 4). 

(C) The allegation, too, must be a direct charge of 
indictable crime [Lemon v. Simmons , 57 X. J. y Q. B. 
260). Thus saying of another that he had forsworn 
himself is not actionable, without showing that the 
words had reference to some* judicial inquiry {Holt v. 
Scholefield , 6 T. It 691). So where a declaration 
alleged that the defendant called the plaintiff a 
u welchex (meaning a person who dishonestly appro- 
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priates and embezzles money deposited with him) ” ; 
and the evidence showed that a “ welcher ” is a 
person who receives money which has been deposited 
to abide the event of a race, and who has a pre- 
determined intention to keep the money for himself, 
it was held that, as the word did not necessarily 
impute the offence of embezzlement, it did not imply 
an indictable offence, and so was not actionable 
(Blackman v. Bryant , 27 L. T. 491, Ex.). 

(7) Examples of damage implied from imputation of 
unfitness for society. — Tiius to allego tho present pos- 
session of an infectious, or even a venereal, disease is j 
actionable, but a charge of past infection is not ; for / 
it shows no present unfitness for society (seo Car slake 
v. Mappledrum , 2 T. 11. 473 ; Blooduorth v. Gray, 

7 M . $ G. 334). Yet, with curious inconsistency, 
our law gives no relief to a woman who is falsely 
accused of fornication, unless actual exclusion from 
general society be specifically proved (see page 132, 

(8) Examples of damage implied from imputation of 

for business. — Words imputing drunken- 
ness to a master mariner whilst in command of a 
ship at sea are actionable per se ( Irwin v. Brand wood, 

2 II. C. 9G0 ; 33 L. J., Ex. 257). 

(9) So where a clergyman is l>eneficed or holds 
some ecclesiastical office, a charge of incontinence 
is actionable ; but it is joot so if he holds no ecelesi- 1 
astical office (Gnllway v. Marshall, 23 L . J., Ex. 78). 

(10) The American courts have held that to say 
of a magistrate u he is a damned fool of a justice,” 
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is actionable per sc ( Spicring v. Andrea , 18 Am. Law 
Reg. (if. 8.) 186, 188, n.). 

(11) So to say of a surgeon “he is abad character; 
none of the men here will meet him,” is actionable 
(Souther v. Denning, 17 L . Ex. 151 ; 1 Ex. 196). 

Or of an attorney that “ he deserves to be struck off 
the roll” (Phillips v. Jansen f 2 Exp. 624). But it is 
not ground for an action to say “ he has defrauded 
his creditors, and been horsewhipped off the course 
at Doncaster,” because this lias no reference to his 
profession (see also Jeuner v. A' Beckett , L. JR-, 7 
Q. B. 11 ; 41 L. J., Q. B. 14 ; and Miller v. Daddy 
L. JR. yd C. P. 118). But this seems a curious re- 
finement. 


Aht. 47. — Repeating Libel or Slander. 

Whenever an action will lie for slander or 
libel, it is of no consequence that the de- 
fendant was not the originator, but merely a 
repeater, or printer and publisher of it; and 
if the damage arise simply from the repeti- 
tion, the originator will not l>e liable (Parkins 
v. Scott. 1 Hurl. cV Colt. 1 53 ; Wat kin v. Hatty 
L. 7*\, 3 Q . B. 396); except (1) where the 
originator had authorized the repetition 
{Kendillon v. Malthy , Cctr. ic M. 402) ; and 
(2) where the words are spoken to a person 
under a moral duty or obligation to com- 
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municate them to a third person {Derry v. 

Handley , 16 L . I 7 ., A r . S. y 263). 

(1) In that case, Coekburn, C. J., observes, “ Wliere 
an actual duty is cast upon the person to whom the 
slander is uttered to communicate what he has heard 
to some third person, as when a communication is 
made to a husband, such as, if true, would render the 
person the subject of it unfit to associate with his 
wife and daughters, the slanderer cannot excuse 
himself by saying, ‘ True, I told the husband, but I 
never intended that he should carry the matter to his 
wife.’ In such case the communication is privileged, 
and an exception to the rule to which I have referred ; 
and the originator of the slander, and not the bearer 
of it, is responsible for the consequences.” 

(2) But where A. slandered B. in C.’s hearing, 
and C., without authority, repeated the slander to D., 
per quod D. refused to trust B. : it was held that no 
aotion lay against A., the original utterer, as the 
damage was the result of (Vs unauthorized repetition 
and not of the original statement {Ward v. Weeks, 
4 M. Sf P. 808). 

(3) Printing slander. — So the printing and pub- 
lishing by a third party of oral slander (not per sc 
actionable), renders the person who prints, or writes 
and publishes the slander, and all aiding or assisting 
him, liable to an action, although the originator, who 
merely spoke the slander, will not be liable {McGregor 
v. Thicaites, 3 B. Sf C, 35). 

(4) Upon this principle the publisher, as well as 
the author of a libel, is liable ; and the former cannot 
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exonerate himself by naming the latter. For “ of 
what use is it to send the name of the author with a 
libel that is to pass into a part of the country where 
lie is entirely unknown ? The name of the author 
j>f a statement will not inform those who do not 
know his character whether he is a person entitled to 
credit for veracity or not ” (per Best, J., Crcspigny v. 
Wellesley , 5 Bing. 403). 


Art. 48. — Li hr Is hg Newspaper Proprietors, 

(1) In tin action for libel against the pro- 
prietor or editor of any newspaper or other 
periodical, the defendant may plead that the 
libel was inserted without malice and without 
gross negligence; and that at the earliest 
subsequent opportunity lie inserted in such 
or some other publication a full apology; or, 
if such publication was published at intervals 
exceeding a month, that he offered to publish 
such apology in any paper the plaintiff might 
name. And upon filing suph plea, the defen- 
dant may pay a sum into court by way of 
amends (6 A 7 1 7c/. c. 96, s . 2). See Ilawke s* 
ley v. Bradshaw?, 5 Q. £. D. 22. 

(2) In any such action as aforesaid the 
defendant shall lie at liberty to give in evi- 

I deuce, in mitigation of damages, that the 
I plaintiff has already recovered or brought 
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actions for damages, or has received or agreed 
to receive compensation in respect of a libel or 
libels to the same purport or effect (51 Sf 52 
Viet. c. 64 s. 6) («). 


Art. 49. — Limitation of Actions for Defamation. 

An action for slander must be commenced 
within two years next after the cause of 
action arose, and an action for libel within 
six years. 


Section II. 

OF MALICIOUS PROSECUTION. 

Art. 50. — Definition. 

(1) Malicious prosecution consists in the 
malicious institution against another of un - 
successful crimina l, or lugrikroptcy, orJiqtti- 
dation_|)roceedin gs , without reasonable or 
probable cause (see Churchill v. Riggers, 3 Ell. 

(a) As to the consolidation of several actions brought 
against different persons for the same libel, see 51 & 52 Vid. 
c. 64, 9. 5. 
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6f Bl. 937 ; Johnson v. Emerson , L. B., 6 Ex. 
329 ; • and Quartz Hill, frc. Co. v. Eyre , 1 1 
Q. B. D. 674). 

(2) Malicious prosecution causing actual 
♦damage to the party prosecuted is a tort, for 
which lie may maintain an action. 

It will 1 >e seen from the above article, that in 
order to sustain an action for malicious prosecution, 
five factors must co-exist, viz. : — (1) a prosecution of 
the plaintiff by the defendant ; (2) want of reason- 
able and probable cause for that prosecution ; 
(3) malice, express or implied ; (4) the determina- 
tion of the prosecution in favour of the party prose- 
cut ed ; and (5) loss or damage caused to that 
jwirty by the prosecution. If any one of these five 
factors are absent, no action will lie. It is, therefore, 
desirable to examine each one of these elements in 
detail. 


Art. 51 . — Prosecution by the Defendant. 

The prosecution must have been instituted 
by the defendant against the plaintiff, and 
not merely bv the authorities on facts fur- 

J w 

nished by the defendant. 

Tlius, if a person bom) fide lays before a magistrate 
a state of facts, without making a specific charge of 
crime, and the magistrate erroneously treats the 
matter as a felony, when it is in reality only a civil 
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injury, and issues liis warrant for the apprehension of 
the plaintiff, the defendant who has complained to 
the magistrate is not responsible for the mistake. 
For he has not instituted the prosecution, but the 
magistrate ( Wyatt v. White , 29 L. Ex. 193 ; 0 
Cooper v. Booth , 3 E*p. 144). 


Art. 62. — Want of Reasonable and Probable Cause . 

(1) The onus of proving the absence of 
reasonable and probable cause for the prose- 
cution rests on the plaintiff ( Lister w Perry • 
man, L. It., 4 IT. L. 621 ; Abrafh v. N. E. R . 
Co 11 d/y>. C'as. 247). 

(2) The jury find the facts on which 
tlie question of reasonable and probable 
cause depends; but the judge? determines 
whether those facts do constitute reasonable 
and probable cause. 

(3) No definite rule can be laid down for 
the exercise of the judge's judgment ( Lister 
v. Perryman , L. R ., 4 II. L. 521) ; but the de- 
fendants will be deemed to have had reason- 
able and probable cause for a prosecution 
where (a) they to< >k Reasonable care to in- 
form themselves of the true facts ; (b) they 
honestly, although erroneously, believed in 

ur information ; and (c) that information, 
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if true, would have afforded a primd facie 
case for the prosecution complained of (see 
Abrath v. N. E. R. Co n ubi sup.). 

(1) In the case of Lister v. Perryman (ubi sup .), 
Lord Chelmsford said : “ There can ho no doubt since 
the ease of Panton v. Willi (mis (2 Q. B . 169), in 
which the question was solemnly decided in the 
Exchequer Chamber, that what is reasonable and 
probable cause in an action for malicious prosecution, 
or for false imprisonment, is to be determined by the 
judge. In what other sense it is properly called a 
question of law, I am at a loss to understand. No 
definite rule can bo laid down for the exercise of the 
judge’s judgment. Each case must depend on its 
own circumstances, and the result is a conclusion 
drawn by each judge for himself, whether the facts 
found by the jury, in his opinion, constitute a defence 
to the action. The verdict in cases of this descrip- 
tion, therefore, is only nominally the verdict of a 

• „ j) 

jury. 

(2) In Broad v. Ham (5 Bing. K. C. 725), Tindal, 
0. J., said : “ There must be a reasonable cause, such 
ns would operate on the miiuj of a discreet man ; 
there must be also a probable cause, such as would 
operate on the mind of a reasonable man; at all 
events, such as would operate on the mind of the 
party making the charge, otherwise there is no pro- 
bable cause for him.” * 

(3) A man who makes a criminal charge against 
another, cannot absolve himself from considering 
whether the charge is reasonable and probable, by 



OF MALICIOUS PROSECUTION. 143 

delegating that question to an agent, even although 
that agent be presumably more capable of judging. 
Thus, the opinion of counsel os to the propriety of 
instituting a prosecution, will not excuse tho defen- 
dant if the charge was in fact unreasonable and 
improbable. For as Heath, J., said in Hewlett 9 
v. Cruchley (5 Taunt. 283), “it would bo a most 
pernicious practice if we were to introduce the prin- 
ciple that a man, by obtaining the opinion of counsel, 
by applying to a weak man, or an ignorant man, 
might shelter his malice in bringing an unfounded 
prosecution.” 

(4) With regard to the amount of care which a 
prosecutor is bound to exercise before instituting a 
prosecution, it would seem that although ho must 
not act upon mere tittle tattle or rumour, or even 
upon what one man has told his immediate informant, 
without himself interviewing the first-mentioned man, 
yet where his immediate informant is himself cog- 
nizant of other facts, which, if true, strongly confirm 
the hearsay evidence, that will be sufficient to justify 
the prosecutor in acting, without first going to tho 
source of the hearsay (. Lister v. Perryman , L. 72., 4 
H L. 521). But as circumstances are infinite in 
variety, it is quite impossible to lay down any guid- 
ing principle as to what steps a person ought reason- 
ably to take for informing himself of the truth before 
instituting a prosecution. 
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Art. 53. — Malice . 

(1) In an action of malicious prosecution, 
malice is generally implied, upon proof of 
absence o£ reasonable and probable cause for 
instituting the prosecution complained of 
(< Johnstone v. Sutton, 1 T. It. 544). 

(2) A prosecution, though in the outset 
unnutlicious, may become malicious, if the 
prosecutor, having acquired positive know- 
ledge of the innocence of the accused, pro- 
ceeds walo animo in the prosecution (Per 
(’ockbum, C, J., Fitz John v. Me Kinder, 30 
X. (\ P. 204). 

(3) And when' a person has not instituted, 
but only adopts and continues proceedings, 
the same principle applies ( Weston v. Beeman , 

27 X. J. } Ex . 57). 

(1) Tims, where the defendant, at the time of the 
prosecution of the plaintiff, showed that he had a 
consciousness of the innocence of the accused, it was 
held evidence of malice (see ShroJnry v. Os mast on, 
37 X. T. 792). 

(2) So, too, where one is assault ed justifiably, and 
institutes criminal proceedings for the assault ; if 
in the opinion of the jury, he commenced such pro- 
ceedings, knowing that he was wrong and had no 
just cause of complaint, malice may be presumed 
(Hinton v. Heather, 14 Jf. $ W. 131). 
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(3) So, too, it may be presumed, if it be shown 
that the defendant knew that the plaintiff against 
whom he had charged a theft, took the goods under 
an erroneous belief that he had a legal right to do so 
{Ilnnt ley v. Simpson , 27 L. J., Ex. 134). 

(4) Ho, where the prosecutor of another says tha^ 
he is prosecuting him in order to stop his mouth, it 
is evidence that he knew him to be innocent, ami 
therefore that the prosecution was malicious (lies fop 
v. Chapman , per Maide, J., 23 L. J., Q. B. 40). 

(0) Whether malice may he implied in a corpora- 
tion, having regard to its want of individuality, is not 
free from doubt. In Edwards v. Mid. It. Co. (0 
Q. B. I). 2S7), it was held by Fry, J ., that a corporation 
was capable of malice. On the other hand, in A brat h 
v. K. E. B. Co. (11 App. Cas. 247), Lord Brum well 
strongly supported the opposite view, but this was 
onlva dictum, and not necessarv to the determination 
of the case ; and if a virtuous master is liable for the 
malice of his servant, it is difficult to see why an 
im}K 2 rsonnl corporation should not be. 

((>) Where, through the defendant’s perjury, the 
judge of the county court, believing the plaintiff to 
have perjured himself, committed him for trial, and 
hound over the defendant to prosecute him, which 
he did, hut unsuccessfully ; it was held that the 
plaintiff had a good cause of action against the 
defendant ; because, although the defendant had not 
initiated the proceedings, yet he might have dis- 
charged his recognizance by apx>earing and telling 
the truth {Fitz John v. Mae Kinder, 30 L. J C. P. 
264). 

u. 


i. 
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Art. 54. — Failure of the Promotion, 

It is necessary to show that the proceeding 
alleged to have been instituted maliciously, 
and without reasonable or probable cause, 
has terminated in favour of the plaintiff, if, 
from its nature, it lie capable of such a tei'- 
mination ( Ifasehe v. Mat them, L. If., 2 C. P. 
084). 

This rule, which at first sight appears somewhat 
harsh, is founded on good senso, and applies even 
where the result of the prosecution cannot he appealed 
(BasMe v. Mutthncs, uhi As ( ompton, J., said 

in Caxtrujuc v. Behrens , GO L. </., Q. B. 1G8, “ there is 
no doubt on principle and on the authorities, that an 
notion lies for maliciously, and without reasonable 
and probable cause, setting the law of this country 
in motion, to the damage of the plaintiff. . . . 

But in such an action it is essential to show that the 
proceeding alleged to l>c instituted maliciously, and 
without probable cause, lias terminated in favour of 
the plaintiff, if from its nature it ho capable of such 
termination. The reason seems to be that, if in the 
proceeding complained of, the decision was against the 
plaintiff, and was still imreversed, it would not be con- 
sistent with the principles on which law is administered 
for another court, not being a court of appeal, to hold 
that the decision was come to without reasonable and 
probable cause.” 
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Art. 55. — Damage . 

In order to support an action for malicious 
prosecution, it is necessary to show some 
damage resulting to the plaintiff from the 
prosecution complained of ( Ihjne v. Moore ^ 
fl Taunt 187). 

The damage need not necessarily be pecuniary. 
** It may be either the damage to a maids fame, as if 
the mutter lie is accused of be scandaluus, or where 
he lias been put in danger to lose his life, or limb, or 
liberty ; or damage to his property, ns where he is 
obliged to spend money in necessary charges to 
acquit himself of the crime of which he is accused ” 
(Mayne's Treatise oh Damages, p. JJ45). 

In this case, as in slander, the damages must be 
the reasonable and probable result of the malicious 
prosecution, and not too remote. 

X.B. — There are certain torts analogous to mali- 
cious prosecution which occur too rarely to require 
notice in an elementary work of this kind. One of 
these is malicious arrest, which consists in wilfully 
putting the law in motion to effect the arrest of another 
under civil process without cause. Arrest under civil 
process is, however, now so rarely }>ossible that this 
form of tort may be almost deemed obsolete. Another 
wrong of the same nature is causing injury to another 
by an abuse of legal procedure (see Grainger v. Hilt 
4 Bing, A r . C, 212). This, again, is rarely brought 
before the courts, and the student who desires infor- 
mation regarding it is referred to larger works. 
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Section III. 

or MA TNT ENA 1 


Aut. SG. — Definition. 

(1) Maintenance is a inalicioiLs assistau( k e, 
by money or othenvise, proffered by a third 
person to either j>arty to a suit, to enable 
him to prosecute or defend it. 

( % J) Malice is implied on proof of officious 
assistance; but it may be rebutted by show- 
ing (a) that the maintainor had a commo n 
interest in the action with the party main- 
tained ; or (b) that the maintainor was actu- 
ated by motives of charity, bond fide believing 
that the person maintained was a poor num 
oppressed by a rich one. 

(1) Tlius, in the well-known ease of BradUiuyh v. 
Nncdvgate (11 Q. J>\ I). 1), the plaintiff, having sat 
and voted as a member of Parliament without having 
made and subscribed the oath, the defendant, who 
was also a member of Parliament, procured C. to sue 
the plaintiff for the penalty imposed for so sitting 
and voting. C. was a person pf insufficient means to 
pay the costs in the event of the action being un- 
successful : Held, that the defendant and C. had no 
common interest in the result of the action for the 
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jxmalty, and that the conduct of the defendant in 
respect of such action amounted to maintenance, for 
which he was liable to be sued by the plaintiff. 

{2) But, on the other hand, as a general rule, there 
is no doubt, that where there is a common interest 
believed on reasonable grounds to exist, maintenance^ 
under those circumstances, would lx* justifiable. The 
oldest authorities all lay down this qualification, and, 
by the instances they give, show the sort of interest 
which is intended. .V master for u servant, or a 
h .vunt for a master, an heir, a brother, a son-in-law, 
a brother-in-law, a fellow commoner defending rights 
of common, or a landlord defending his tenant in a 
suit for tithes (per Lord (oleridge, (\ J., in 
''ntffh v. NrfCihgatr, II (J. ]). 1). 11). 

(4) And, again, in Plait ay Company v. Fa 
\ 1 7 C/t. 1 >, 49), it was held, that {ill persons engaged 
in the trade of plating, had such a common interest 
in impugning the validity of a patent granted to a 
person for nickel plating, that they were entitled to 
subscribe a fund for enabling the defendant, in an 
action brought by the patentee for infringement of 
his patent, to apj*eul against an adverse judgment. 

(4) And so where a rich man in the bom fida, but 
erroneous, belief that a }>oor man was being oppressed, 
advanced money to him for the purpose of main- 
taining an action against the oppressor, it was held 
that he was justified, notwithstanding that if he had 
made full inquiry, l^e would have ascertained that 
there was no reasonable or probable ground for the 
proceedings which he assisted (Harris v. Brisco , 17 
Q. B. D. 504). It is on the authority of this case 
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that this form of tort is classed under torts founded on 
malice (see also Fi talon v. Parker, 11 M. § W. 675; 
Hatley v. Hut ley, L. 11 ., 8 Q. II. 1 12 ; and Met. Bank 
v. Pooley , 10 Cto*. 210). 


Section IV. 

OF ,S EDUCTION. 


Art. 57. — General Liability. 

Every person is liable to an notion who 
wilfully does any of the following acts : — 

(1) Procures a servant to dep art from the 
master’s service during the stipulated 
period of service, or a child to depart 
from that service while it exists. 

(2) Harbours a servant, after wrongfully 

quitting the master. 

(3) Delmuohes such servant or child so as 
to incapacitate them from rendering 
such service (Lumletf v. Gye, 2 Ell. ^ 
Bf. 224 ; Blake v. Lrtnyon, 2 T. /A 
221 ). 

* 

Tims, if I employed (against the will of his master) 
an apprentii'o or servant before the expiration of his 
term of service, I should be liable, for by so doing I 
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should be affording him the means of keeping out of 
his master’s sendee. 

This class of tort most usually comes before the 
court under the circumstances referred to in jwira- 
graph 3 of the above article, viz., where an action is 
brought (generally by an aggrieved parent) to recover 
damages from one who has seduced a daughter or 
female servant, from the paths of virtue, and conse- 
quently this section will be devoted to a consideration 
of that particular class of wrong. 


Art. 


5S . — Relation of Master and Servant essentia/. 


(1) Tho relation of master and servant 
must exist at the time of the seduction 
(Davies v. Williams, 10 Q. B. 725); and it 
would appear also that the confinement, or 
illness, of the girl must have happened 
while she was in the plaintiff’s service. 

(2) But a contract of service may he 
implied from the relation between the plain- 
tiff and the alleged servant ; and where a 
daughter is sqduced very slight se rvices will 
suffice to raise this implication. 


(1) Thus, the plaintiff’s daughter w r as in service as 
a governess, and was seduced by the defendant whilst 
on a three-days’ visit, with her employer’s permission, 
to the plaintiff her widowed mother. During her 
visit she gave some assistance in household duties. 
At the time of her confinement she was in the service 
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of another employer, and afterwards returned home 
to her mother: Held, that there was no evidence of 
service at the time of the seduction. And also, by 
Kelly, 0. B., and Martin and Bramwell, BB., that 
the action must also fail on the ground that the con- 
finement did not take place whilst the daughter was 
tn the plaintiff’s service (Hedges v. Tagg , L . R., 7 Ex. 
28 ; j). 

(2) In Long v. Height ley , however (11 Ir. Rep., 
C. L. 221, C. 1\), then* was held to be a sufficient 
loss of service under the following circumstances. 
The plaintiffs daughter, aged twenty- four years, was 
seduced in the house and service of the plaintiff. The 
day after, she left Ireland for America, pursuant to 
a prior arrangement. Binding herself pregnant while 
in service there, she returned to her native country, 
and went to stay at her sister’s house, where she was 
confined. Afterwards she returned to the house of 
her mother (the plaintiff). On the authority of 
Hedges v. Tagg, it was argued, that inasmuch as the 
confinement did not take place while the daughter 
was in the service of her mother, the action must 
fail. But the court distinguished the two cases on 
the ground, that in Hedges v. Tagg the girl’s con- 
finement happened when she was m the service of 
another ; while in the case in discussion she was con- 
structively in the service of the plaintiff directly she 
returned to Ireland (and see Terry v. Hutchinson , 

(8) In Evam v. Walton (L. 2 C. P. 615), the 

daughter of the plaintiff (a publican), who lived with 
him and acted as his barmaid, but without any exp 
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contract or wages, was induced by the defendant to 
leave her father’s house : it was held, that the relation 
of master and servant might be implied from these 
circumstances, and that it matters not whether the 
service is at will or for a fixed period. 

<4) So such small sendees as milking, or even 
making tea, have been held sufficient {Brunet t v. 
AtlcotU 2 T. 11, 1GG ; Carr v. Clark , 2 Chit. R. 2G1). 

(5) VI lore the daughter lived at, and assisted in 
the duties of the house, from six in the evening until 
seven in the morning, and the rest of the day was 
employed elsewhere, it was hold sufficient evidence 
of service {Hist v. Taux, 32 L. J. y Q. B. 387). And 
where the daughter is a minor , living with her father, 
sendee will lx? presumed {Harris v. Batter , 2 M. § Jf r . 
542). 

(6) But where the daughter at the time of the 
seduction is acting as housekeeper to another person, 
the action will not lie {Dean v. Perl , 5 East, 45); not 
even when she partly supports her father {Manley v. 
Field , 29 L. </., C. P. 79). 

(7) The plaintiff’s daughter, being under age, left 
his house and went into service. After nearly a 
month, the master dismissed her at a day’s notice, 
and the next da/, on her way home, the defendant 
seduced her. It w'as held, that as soon as the real 
service was put an end to by the master, whether 
rightfully or wrongfully, the girl intending to return 
home, the right of her father to her services revived, 
and there was, therefore, sufficient evidence of service 
to maintain an action for the seduction {Terry v. 
Hutchinson, L. R., 3 Q, B. 599). 
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(8) When the child is only absent from her father’s 
house on a temporary visit, there is no termination of 
her services, providing she still continues, in point of 
fact, one of his own household (Griffith* v. Teetjen , 15 
C. JB. 344). 

Akt. 59 . — Misconduct of Parent . 

If a parent has introduced his daughter to, 
or * has encouraged, profligate or improper 
persons, or has otherwise courted his own 
injury, he has no ground of action if she he 
seduced. 

Thus, whore the defendant was received as the 
daughter’s suitor, and it was afterwards discovered 
by the plaintiff that lie was a married man, notwith- 
standing which, he allowed the defendant to continue 
to pay his addresses to his daughter on the assurance 
that the wife vras dying, and the defendant seduced 
the daughter : it was held, that the plaintiff had 
brought about his own injury, and had no ground of 
action (lieddie v. Scoott, 1 Peake, 316). 


Art. 60. — Damages. 

(1) In cases of seduction, in addition to the 
actual damage sustained, and any 
expenses incurred through a servant’s 
or daughter s illness, damages may ho 
given for the loss which the plaintiff 
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has sustained of the society and com- 
fort of a child who has been seduced, 
and for the dishonour he has received 
and the anxiety and distress which he 
has suffered ( Bedford v. McKowl , 3 
Esp. 120 ; Terry v. Hutchinson , L. Ii.>* 
3 Q. B. 599). 

(2) Where more than ordinarily base 
methods have been employed by the 
seducer, the damages may bo aggra- 
vated. On the other hand, the defen- 
dant may show the loose character 
of the daughter in mitigation of 
damages. 

(1) Thus, as was observed by Lord Eldon, in 
Bedford v. McKoicl (3 Esp. 120), “ although in point 
of form the action only purports to give a recompense 
for loss of service, we cannot shut our eyes to the 
fact that it is an action brought by a parent for an 
injury to her child, and the jury may take into their 
consideration all that she can feel from the nature of 
the loss. They Tnay look upon her as a parent 
losing the comfort as well as the service of her 
daughter, in whose virtue she can feel no consolation ; 
and as the parent of other children whose morals 
may be corrupted by her example.” Damages given 
by a jury for this kind of tort, will, therefore, rarely 
be reduced by the Court on the ground that they aro 
excessive. 
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(2) A fortiori will this be the case, where the 
seducer has made his advances under the guise of 
matrimony. As was said by Wilmot, C. J., in a case 
of that character : “ If the party seduced brings an 
action for breach of promise of marriage («), so much 
the better. If much greater damages had been 

% given, we should not have been dissatisfied therewith, 
the plaintiff having received this insult in his own 
house, where he had civilly treated the defendant, 
and permitted him to pay his addresses to his 
daughter” (Tullidge v. Wade, 3 Wil*. 18.) 

(3) On the other hand, the defendant may, in 
mitigation of damages, call witnesses to prove that 
they have had sexual intercourse with the girl 
previously to the seduction [Eager v. Grimicood , 16 
i. « /., Ex, 266 ; Va ry v. Watkins, 7 C, Sf P. 308). 
And, generally, the previous loose or immoral 
character of the party seduced is ground for miti- 
gation. The using of immodest language, for 
instance, or submitting herself to the defendant 
under circumstances of extreme indelicacy. 


Art. 6 1 . — Limitation . 

An action for seduction must be com- 
menced within six years (see 21 Jac. 1, c. 16, 
*. 3 ). 


(a) The loss caused to the plaintiff by breach of a promite 
to marry, however, is not to be taken into consideration, for 
that is a civil injury to her and not to the father. 
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Section V. 

OF DECEIT OR Fit AV!l 


Art. G2. — Definition of Fraud. 

~ J consists of either : — 

(1) A false statement made with intent to 

induce another to act upon it. and 

/ 1 1 , — — — * — — / 

either known to be false to the party 
making it /or as to the truth of which 

o ^ ; *, j 

he was ignorant, and which he had no 
reasonable ground for believing to be 
true; or 

(2) An industrious concealment of a ma- 
terial fact with intent to induce 
another to act to his detriment; or 

(3) Silence as to a material fact where the 
essence of a transaction is a con- 
fidence that all material facts will 1 ) 0 , 
disclosed. 

Whether moral lelinquency necessary. — After con- 
siderable diversity of opinion, it appears to be now 
well settled, that in order to make a person liable for 
damages in a common law action of deceit, some 
amount of moral delinquency is necessary. Possibly, 
it was put too high t>y Mr. J ustice A. L. Smith, in 
Mffc v. Baker (II Q. B. D. 274), when he said that 
* an action for damages for deceit cannot be 
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tamed, unless the plaintiff establishes that the defen- 
dant has made a statement false in fact and fraudu- 
lent in intent ” unless his lordship meant that the 
fraudulent intent might be a presumption of law as 
distinguished from an actual fact. Indeed, the 
same learned judge went on to explain that “a state* 
ment false in fact, with regard to the truth or falsity 
of which the defendant known himself to be entirely 
ignorant, and which he makes for the purpose of 
receiving some advantage to himself or causing some 
loss to the plaintiff, is fraudulent in intent ; for he 
thereby lies about his state of knowledge ” (and see 
also Bramwell, L. J., in Weir v. Bell, 3 Ex. D. 243). 

There can be no doubt whatever, that where either 
a man lies directly, or indirectly by stating as a 
fact that which he knows he lias no reasonable 
ground for believing to bo true, that constitutes fraud 
(see per Maule, J., Era ns v. Edmunds, 13 C. B. 786; 
Parke, B., Taylor v. Ashton , 11 M. 8f W . 401; 
and Sir J. llanneti, Peek v. Derry , 37 Ch. D. 578). 
It appears, however, that a person making a false 
statement with intent to induce another to act upon 
it may be liable even although there was no intent to 
deceive. As the late >Sir Geo. Jessel put it in Smith 
v. Chadwick (20 Ch. D. 44), in 'a passage quoted 
with approval by Sir J. llannen, in Peek v. Derry 
(37 Ch. D. 582), “ A man may issue a prospectus, 
or make any other statement to induce another to 
enter into a contract believing that liis statement is 
true, and not intending to deceive ; but he may 
through carelessness have made statements which are 
not true, and tchich he ought to have known were not 
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(rue, and if lie does so, he is liable in an action for 
deceit ; he cannot be allowed to escape merely because 
he had good intentions, and did not intend to 
defraud. 

In the above-mentioned case of Peek v. Derry , Sir 
James Hannen in the course of his judgment, re- 
marked, “No doubt the word ‘ fraud ’ is, in common * 
parlance, reserved for actions of great turpitude, but 
the law applies it to lesser breaches of moral duty ; 
and it appears to me the making of any statement 
upon which others are intending to act, without 
reasonable ground for making it, without reasonable 
ground for believing it to be true, is a breach of 
moral duty, although it may not be one of such dork 
complexion as to blast the character of the man for 
ever who does it. It is not necessary that there 
should be that amount of wrong in order to give a 
legal remedy.” 

“ At the same time,” as was remarked in the same 
case by Lord Justice Lopes, “I know of no fraud 
which will support an action of deceit to which some 
moral delinquency does not belong. An action for 
deceit will not lie for an innocent misrepresentation, 
for such representation is not fraudulent. On the 
other hand, a slight degree of what I will call moral 
obliquity will suffice to render a misrepresentation 
fraudulent in contemplation of law. ... I think the 
result of the cases amounts to this— If a person makes 
to another a material and definite statement of fact 
which is false, intending that person to rely upon it, 
and he does rely upon it and is thereby damaged, 
then the person making the statement is liable to 
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make compensation to the person to whom it is 
made — first, if it is false to the knowledge of the 
person making it ; secondly, if it is untrue in fact 
and not believed to l>e true by the person making it ; 
thirdly, if it is untrue in fact, and is made recklessly, 
for instance, without any knowledge on the subject 
and without taking any trouble to ascertain if it is 
true or false ; fourthly, if it is untrue in fact but 
believed to be true, but without any reasonable 
grounds for such belief.” 

In the same ease Lord Justice Cotton said: “Al- 
though, in my opinion, it is not necessary that there 
should ho what 1 should call fraud, yet in those 
actions, according to my view of the law, there must 
be a departure from duty; and in my opinion when 
a man makes an untrue statement with an intention 
that it shall he acted upon, without any reasonable 
ground for believing that statement to be true, he 
makes default in a duty which was thrown upon him 
from the position lie lias taken upon himself, and he 
violates the right which those to whom he makes tho 
statement have to have true statements only made to 

V 

them. And I should say that when a man makes a 
false statement to induce others to act upon it, with- 
out reasonable ground to suppose* it to be true, and 
without taking care to ascertain whether it is true, 
he is liable civilly, as much as a person who commits 
$rhat is usually called fraud, and tells an untruth 
knowing it to be an untruth ” (and see also Cann v. 
Wil*on, 39 CL D. 39). 

It will be seen from the authorities above quoted 
that all are agreed (1) that there must be a false 
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statement ; and (2) tliat it must be made with intent 
to indue*; another to act upon it. For if it wen' 
otherwise, a man might sue his neighbour for any 
mod*' of communicating erroneous information; such, 
for example, as luxving a conspicuous clock too slow, 
since the plaintiff might thereby l>o prevented from 
attending to some duty, or acquiring some benefit 
[Dailey v. J Calford, 9 (J. II. 197, 20N). Whore t lie 
authorities speak with a somewliat uncertain sound, is 
whether it is necessary that the party making the 
statement must have lied directly or indirectly ns to 
his state of knowledge, or whether it is sullieient that 
he made an unreasonable mistake (see also Ju rse 
Jitter Co. v. Smith, L. II. , 4 II. L. 79; Peel, v. 
Cnnny, L. 7i\, <> II. L. 377 ; Evan* v, Edmund *, Id 
C. B . 777; Taylor v. A tilt (on , 11 M. W, 401; 
Charlton v. II ay, 32 L. T. 90 ; Kennedy v. Panama , 
$c. Co L. It 2 Q B dso.) 

It will he perceived from the definition that fraud 
may he either ]H»>itivo or negative ; in other words, 
it may consist of a pisitivo statement, or an equally 
deceptive suppression. It is desirable to treat those 
two class<*s separately. 


Akt. 63 . — When an Action icill lie for fraudulent 

Statement*. 

(1) An action will lie, where, by reason of 
a fraudulent representation made by the 
defendant : — 

(a) The person to whom it was made 

i;. m 
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boon induced to act to his loss ( Paslcy 
v. Freeman , 2 ttm. L. C. 71); or 

(1>) A third person lias been so induced, if 
the representation was made with the 
direct intention that he should so act. 
[Lang ridge v. Lev//, 2 M. tS* W. 519.) 

(2) Provided that where the fraudulent 
statement consists of a false* representation as 
to the conduct, credit, ability or dealings of 
another, with intent to procure for him 
credit, money or goods, no action will lie 
unless the representation is in writing signed 
by the defendant (y) (9 Goo. 4, c. 14, s. 6). 

Elements of an action of deceit. — As Lord Selborne 
said, in Smith v. Chad trick (9 - C<ts. 190) : “I con- 
ceive that in an notion of deceit it is the duty of the 
plaintiff to establish two tilings; first, actual fraud, 
which is to lx* judged of by tin* nature and character 
of the representations made, considered with reference 
to the object for which they were made, the know- 
hxlgo or means of knowledge of the ]>erson making 
them, and the intention tvhieh the law justly imputes 
to every man to produce those consequences which 
are the natural result of his acts ; and secondly, ho 
must establish that this fraud was an inducing cause 

pi) It will lx* olwervtxl that the signature must lx> that of 
the defendant himself, and not of an agent or partner (Swift 
v, Jtlvthurtf, /.. /?., 9 Q. It, 301 ; Mumh v. U'tlliams, 28 L. T 
JT. 8 . 232). 
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to the contract ; for which purpose it must Ik? material, 
and it must have produced in his mind an erroneous 
belief, influencing his conduct/’ In short, as was 
said by Ihiller, J., in Pushy v. Fra man [tthi sup.): 
“Fraud without damage, or damage without fraud, 
gives no cause of action; hut where these two concur, 
an action lies/' 

Illustrations of fraud followed by damage. — ( 1 ) Thus, 
where one fraudulently misrepresents the amount of 
his business, and the person to whom such represen- 
tation is made, acting on tie* faith thereof, purchases 
it and is damnified, an action of deceit will lie 
against the vendor (l)uhrll v. fStereus, ‘t It. § C. 623; 

V. Chu<hrich\ uhi 

[2) Similarly, where a gunnmker sold a gun to IV, 
for the use of (\, fraudulently "warranting it to bo 
Found, and the gun hurst while (\ was using it, and 
he was thereby injured: held, that <\ might main- 
tain an action f<»r false representation against the 
gunmaker ( Jjingritlge v. Lt 77 /, ufn sup.). 

(3) The Act incorporating a tramway company 
provided that the carriage miglit l>e moved by 
animal power, and, tcifh the const nt of the Board of 
Trade , by steam powej*. The directors, who expected 
that they would without difficulty obtain the consent 
of the Hoard of Trade, issued a prospectus in which 
they stated that hy their special Act the company 
had a right to use steam power. The plaintiff took 
shares, and stated in his evidence that he was induced 
to take them by this statement, and also by his 
knowledge of and interest in the locality, and his 
confidence in the character of the directors. The 

m 2 
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Board of Trade refused to sanction the use of steam 
l»owor, and the plaintiff brought an action of deceit 
against the directors, claiming damages for the mis- 
statement in the prospectus. On these facts it was 
held that they were liable, and Ootton, L. J., said: 
“ What in my opinion is a correct statement of the 
law is this — that where a man makes a statement to 
be acted upon by others, which is false, and which is 
known by him to be false, or is made by him reck- 
lessly or without care whether it is true or false — that 
is, 'without any reasonable ground for believing it to 
be tmo — be is liable in an action of deceit at the 
suit of any one to whom it was addressed, and who 
was materially induced by the misstatement to do an 
act to his prejudice.” His Lordship then went into 
the facts, and came to the conclusion that then* was no 
reasonable ground for making the false statement 
complained of, for if the directors had looked into the 
Act — and they must have known it was in the 
Act — they would have found it clear that they had 
no right to use steam power unless the consent of the 
Board of Trade was obtained, llis Lordship also 
came to the conclusion that the prospect 11 s was a 
material (although not the only) inducement to the 
plaintiff to take the shares, and stated his opinion 
that it is not necessary that the fraudulent misre- 
presentation should be the only inducement, so long 
as it constituted a material factor in the result at 
which he arrived in couriering the advisability of 
investing in the shares. Accordingly the defendant* 
were held liable. 

(4) Though, as above stated, it is now settled that 
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the defendant, in actions of deceit, must have been 
guilt}' of moral delinquency, it has also been held, 
after much conflict of opinion, that ^except as to 
cases coming under paragraph (2) of the present 
article) the fraud of the agent, acting within the 
scojh* of his employment, is, in law, the fraud of the 
principal. Thus, a plaintiff, having for some time, 
on a guarantee of the defendants, supplied »1. 1)., a 
customer of theirs, with oats, on crtslit, for carrying 
out a government contract, refused to continue to do 
ho unless he had a better guarantee. The defendants’ 
immnger thereupon gave him a written guarantee to 
the effect that the customer's cheque on the hank in 
plaintiffs favour, in payment of the oats supplied, 
should he paid on receipt of the government money 
in priority to any other payment “except to this 
bank.** J. 1). was then indebted to the bank to the 
amount of 1*2,000/., but this fact was not known to 
the plaintiff, nor was it communicated to him by the 
manager. The plaintiff, thereupon, supplied the 
oats to the value of 1,227/. The government money, 
amounting to 2,070/., was received by J. P. and paid 
into the hank ; but J. J > "s cheque for the price of 
oats drawn on the bunk in favour of the plaintiff was 
dishonoured by the defendants, who claimed to detain 
tlie whole sura of 2,670/. in payment of J. I)/s debt 
to them. The plaintiff having brought an action for 
false representation : Held, first, that there* was evi- 
dence to go to the jury that the manager knew and 
intended that the guarantee should bo unavailing, 
and fraudulently concealed from the plaintiff the fact 
which would make it so ; secondly, that the defen- 
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dants would be liable for such fraud (Bar wick v. 
English Joint-Stock Bank , L. R ., 2 Ex. 259). 

(5) An officer of a banking corporation, whose 
duty it was to obtain the acceptance of bills of 
exchange in which the bank was interested, fraudu- 
lently, but without the knowledge of the president or 
directors of the bank, made a representation to A., 
which, by omitting a material fact, misled A., and 
induced him to accept a bill in which the bank w r as 
interested, and A. was compelled to pay the bill : 
Held, that A. could recover from the bank the 
amount so paid. In an action of deceit, whether 
against a person or against a company, the fraud of 
the agent may be treated, for the purposes of plead- 
ing, as that of the principal {Mackay v. Commercial 
Bank of New Brunswick^ L. R ., 5 1\ (\ dfM. See, 
also, Addis, v. Western flank of Scotland , L. 7i\, 1 
//. L. 145, and the recent ease of llonldsworth v. 


City of (ilas/foir flank and Liquidator * , o App. Ca. 
dl7). A principal agent is not however responsible 
for the false representation of a sub-agent made on 
behalf of his principal. For instance, the directors 
of a limit^l company are not personally responsible 
for the fraudulent representation of an agent of the 
company, unless such representation was made by their 
inducement or authority ( Bear v. Sfcrcnsou , dO L . T. 


177). 

((>) Of course where an agent makes a fraudulent 
statement outside the general scope of his employ- 
ment, the principal will not "be liable. For instance, 
where the secretary of a company by false statements 
induced persons to take shares, it w as held that the 
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company was not liable ; for it is no part of the duty 
of a secretary of a company to make representations to 
persons to induce them to become shareholders (Nac- 
landx v. Nat. Employers Arc. Ass. Co 54 L. J , 


<1 B. 428). 

And d fortiori will this be the ease where a secre- 
tary makes the fraudulent statements for his own 
benefit ( British , §c. Banking Co. v. CJianumxf, 

By. Co 18 Q. B. I). 714, and Barnett v. S. 
tys Co., ib. 815). 


Art. (if. — \Chm aa Action tail hr for fraadic 


The general rule*, both of law and equity, 
is, that mere silence with regard to a material 
fact will not give a right of action, 

(a) unless active artificial means have been 

taken to prevent the other party from 
discovering the fact for himself; or 

(b) unless the essence of the transaction 

implied confidence reposed in the 
party concealing, to divulge all mate- 
rial facts. 


tl) Tlius, in tin; case of a sab*, although a vendor 
is bound to employ no artifice or disguise for the pur- 
pose of concealing deflects in the article sold (since 
that would amount to # a positive fraud on the ven- 
dee), yet, under the general doctrine of caveat emptor 9 
he is not ordinarily bound to disclose every defect of 
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which he may he cognisant, although his silence may 
operate virtually to deceive the vendee (see Story on 
Contract s, p. 611, cited with approval in Ward v. 
Hobbs, 4 App. Cm., p. 20; see also Fletcher v. Snell, 
42 L. J <1 B. 55). 

(2) Thus, the defendant sent for sale, to a public 
market, pigs which he knew to be infected with a 
contagious disease. They were exposed for sale sub- 
ject to a condition that no warranty would be given 
and no compensation would l>e made in respect of 
any fault. No verbal representation was made by 
or on behalf of the defendant as to the condition of 


the pigs. T1 to plaintiff having bought the pigs, put 
them with other pigs which became infected. Some 
of the pigs bought from the defendant, and also some 
of those with which they were put, died of the con- 
tagious disease: Held, that the defendant was not 
liable for the loss sustained by the plaintiff, for that 
his conduct in exposing the pigs for sale in the market 
did not amount to a representation that they were 
live from disease {Ward v. Hobbs, sup.). “The 
mere fact,” said Brett, L. J., when that ease was 


before the Court of Appeal (G Q . It. 1). 1G2), “of 
offering a defective chattel for salt*, where nothing is 
said about quality and eonditioi!, and nothing is done 
to < unreal the defect, gives no cause of action, though 
the seller knows of the defect, and he knows tlmt if 


the purchaser even suspected liim of the knowledge 
he would not buy.'* 

(G) 8o, also, in Perk x* Gurney, L. R., 6 II. L. 
40G), Lord Cairns remarks : “ I entirely agree with 
what has been stated by niv noble and learned friends 



169 


OF DECEIT OK FRAUD. 

• 

before me, that mere silence could not, in my opinion, 
be a sufficient foundation for this proceeding. Mere 
non-disclosure of material facts, however morally 
censurable, however that non-tlisclosure might be a 
ground in a proper proceeding at a proper time for 
setting aside an allotment or a purchase of slum's, 
would, in my opinion, form no ground for an action 
in the nature of an action for misrepresentation. 
There must, in my opinion, he some' active misrepre- 
sentation of fact, or, at all events, such a partial and 
fragmentary statement of fact, as that the withholding 
of that which is not stated makes that which is stated 


absolutely false.” 

(4) “ Even if the vendor was aware,” observes 


Ijord Blackburn, ••that the purchaser thought tin* 
article possessed that quality, and would not have 
entered into the contract unless he had so thought, 
still the purchaser is bound, unless the vendor was 
guilty of some fraud or deceit upon him, and a mere 
abstinence from disabusing the purchaser of that 
impression is not fraud or deceit ; for, whatever mnv 
lx' the case in a court of morals, there is no legal 
obligation on tin* vendor to inform the purchaser that 
be is under a mistake, not induced by the act of the 
vendor” {Smith v. ifugla*, L. It., <> C. V. 697). 


(5) Oil the other hand, where the vendor of a 


house, knowing of a defect in one of the walls, 
plastered it up and jmpered it over, in consequence 
whereof the vendee was jlmdved as to its true con- 
dition, and was damnified : it was held that the pur- 
chaser could maintain an action of deceit (Pickenny 


v. Damson, 4 Taunt. 78-3). 
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(6) Again, where a ship was to he taken “ with all 
faults,” and the vendor knew of a latent defect in 
her, and, in order to escape its detection, comealed it 
-and made a fraudulent representation of her condition : 
Held, that an action of deceit would lie (Schneider v. 
Heath , 3 Camp. 506). For the expression “all 
faults ” is not equivalent to “all frauds,” and there 
is a vast difference between leaving a man to form 
his own judgment, and laboriously perverting the 
facts on which alone a correct judgment can be 
founded, by taking active means to prevent him 
learning of their existence. The active concealment 
of a defect is, in fact, equivalent to a statement that 
it does not exist. A statement is merely a communi- 
cation from one mind to another, and such a com- 
munication may be made as readily and as positively 
by acts leading to the inference intended to be com- 
municated ns by words uttered or reduced into 

%■ 

writing. 

(7) There are, however, some exceptional cases, in 
which even silence is a breach of duty, without any 
active concealment of fact. For instance, where a 
jhh'sou is desirous of effecting an insurance on his 
life, the law casts u]i>on him the duty of divulging 
everything which lie knows abdut his health and habits 
which would affect the judgment of the directors of 
the office iu determining whether they will accept or 
reject the risk. The very essence of such a trans- 
action is confidence reused by the directors in the 
candidate for insurance, and it is a gross breach of 
that confidence, amounting to fraud, if he omits to 
communicate facts to them which he knows would 
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influence their judgment, and which they cannot find 
out by reasonable diligence for themselves. 

(8) It is apprehended that the same principle 
would apply to the case where one gives “a character” 
in reply to an application from an intending employer, 
where the suppression of a material fact (e. g. drunken- 
ness or immorality) might make a material difference 
to the decision of the party seeking the character. 


Airr. (>**>. — Limitation . 

An action for deceit must lie brought with- 
in six years, unless the existence of the fraud 
was fraudulently concealed by the defendant, 
in which case the action must he brought 
within six years after the plaintiff discovers, 
or might, by reasonable diligence have dis- 
covered, the fraud (6 'ibis v. Gould , \) (J. Ji. 
I) , 57 ). 
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CHAPTER II. 

Or Torts founded on Negligence. 


Art. 66. — Definition. 

(1) Negligence consists in the omission to 
do something which a reasonable man would 
do, or the doing something which a reason- 
able man would not do ( Blythe v. Birm. 
Water Co., 25 L. J., Ex. 212). 

(2.) It is a public duty, incumbent upon 
every one, to abstain from negligence; and 
any breach of this duty which results in 
damage to another, is a tort. 

General illustrations. — (1) Thus, where the plain- 
tiff was in the occupation of certain farm buildings, 
and of coni standing in a fieKl adjoining the field of 
the defendant, and the defendant stacked his hay on 
the latter, knowing that it was in a highly dangerous 
state and likely to catch fire, and it subsequently did 
ignite and set fire to the.. plaintiffs property, it was 
held, that the defendant was liable ( Vaughan y. Men- 

\ 3 Bing . N. C. 468). 

(2) So, where the defendant entrusted a loaded 
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gun to an inexperienced servant girl, with directions 
to take the priming out, and she pointed and fired it 
at the plaintiff’s son, wounding and injuring him— 
the defendant was held liable (Dixon v. Bell, 5 M, 8f 
S. 198). 

(3) On the other hand, a water company whose 
apparatus was constructed with reasonable care, and 
to withstand ordinary frosts, was held not to be liable 
for the bursting of the pipes by an extraordinarily 
severe frost (Blythe v. B. W \ W Co., sup.), 

(4) And so, where the defendants’ lino was mis- 
placed by • an extraordinary flood, and by such 
misplacement injury was done to the plaintiff, it 
was held that no action could be maintained against 
the defendants ( Withers v. The North Kent 11, Co 
27 L . J.,Ex. 417). 

(5) Again, a valuable greyhound was delivered by 
his owner to the servants of a railway company, who 
were not common carriers of dogs, to be carried; and 
the fore was demanded and j>aid. At the time of 
delivery the greyhound had on a leathern collar, with 
a strap attached thereto! In the course of the 
journey, it being necessary to remove the greyhound 
from one train to another which had not then come 
up, it was fastened by means of the strap and collar 
to an iron spout on the open platform of a station, 
and, while so fastened, it slipped its head, ran on the 
line, and was killed: Held, that the fastening the 
greyhound by the meanj furnished by the owner 
himself, which at the time apj»eared to be sufficient, was 
no evidence of negligence (Richardson v. N. E. R. 
Co. f L. 7 C. P . 78). 
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(6) Dangerous animals. — So, if a man knowingly 
keeps dangerous animals, he is answerable for any 
injury they may commit, and that, too, though ho- 
llas done his best to secure their safe keeping. In 
other words, he who keeps an animal of the above- 
description (May v. Burdrff , 9 Q. If. 101), knowing 
it to be so, does that which, in the eyes of the Court, 
a reasonable man would not do (Cow v. Bnrbidgr, 13 
Com. If N. S. 130). Jf the animal is by nature 
dangerous, no actual knowledge* of its previous dispo- 
sition is necessary, for in that case a man must absolu- 
tely guarantee that his precautions are adequate, and 
lie would only be excused if the animal escaped by 
the malice of a third party or by the act of God ; but 
if the animal is naturally domestic, then actual 
knowledge (technically called “scienter”) of his 
fierceness must bo proved (II. v. Huggins, 2 Ld. 
ttaym. 1583). It is not necessary, in order to bus* 
tain an action against a person for negligently 
keeping a ferocious dog, to show that the animal 
has actually bitten another person before it bit tlio 
plaintiff : it is enough to* show that it has, to the 
knowledge of its owner, evinced a savage disposition, 
by attempting to bite (Worth v. Gil/ing , L. i?., 2 
C. P. 685). It has been held that, if the owner of 
a dog appoints a servaut to kirp it , the servant's 
knowledge of the animnl’s disposition is the know- 
ledge of the master, for it is knowledge acquired by 
him in relation to a mattpr within the scope of his 
employment (Baldwin v. C awl fa, L. J?., 7 Ex. 325). 
But where the complaint is made to a servant, who 
has no control over the defendant’s business, nor of 
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his yard whore his dog was kept, nor of the dog 
itself, the knowledge of the servant would not neces- 
sarily he that of the master (Stilrs v. The Cardiff 
Steam Navigation Co. f 33 L, J., Q. If 310; and see 
Applehee v. Percy, L. If, 0 C. P. 017). 

Exception, — By 28 & 29 Viet. c. GO, s. 1, scienter 
of a dog’s disposition, who has injured sheep or 
cattle, need not he proved. It has been held that 
horses are to be included under the term cattle 
{Wright v. Pearson, L. If, 1 Q. If 582). Nor is it 

necessary to show a scienter where the action is 
% 

founded on tin* breach of a contract to use reasonable 


care, and not upon any breach of duty as the owner 
of a mischievous animal {Smith v. Cook, 1 Q. If ]>. 
79). 

(7) For further examples of negligence* the student 
is referred to 11 oh ms v. Mather, I. If, 10 Kr. 201 ; 
Firth v. Bmrliuy Iron Co., 3 C. P. If 251; Harris v. 
Mobbs, 3 K.r. I). 208; ('lark v. Chambers , 3 Q. If If 
327 ; Parry v. Smith, 4 C. If I>. 325; White v. Frame „ 
2 C\ If If 308; Manzoni v. Douglas , G (f If I). 115. 
As to the manner of estimating damages in cases of 
injuries arising from railway accidents, see the recent 
ease of Phi l bps v. L. § S. W. If Co., 5 C. If I). 
280 . 


From the above rule and illustrations, it will Is* 
seen that the term negligence is rpiite a relative 
expression (a), and that in deciding whether a given 


(a) The stud* nt must also distinguish carefully between 
negligence giving rise to pure toils, and negligence arising 
out of the performance of contracts. In the latter class of 
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net is, or is not, negligent, the circumstances attend- 
ing each particular case must be fully considered. 
4< A man/* it has been said, “ who traverses a crowded 
thoroughfare with edged tools, or bars of iron, must 
take especial care that lie does not cut or bruise 
others with the things he carries. Such person would 
be bound to keep a better look out than the man 
who merely carried an umbrella ; and the person 
who carried an umbrella would be bound to take 
more cure in walking with it than a person who had 
nothing at all in his hands.” 


Art. 67 . — Contributory A T < 

(1) Though negligence, whereby actual 
damage is caused, is actionable, vet if the 
damage would not have happened had the 
plaintilf himself or those in whose charge ho 
has placed himself used ordinary care, the 
plaintiff cannot recover from the defendant. 

(2) But where the plaintiff's own negligence 
is onlv remotely connected with, and not a 
necessary factor of the accident, and the de- 
fendant might by the exercise of ordinary care 
have avoided the accident, the plaintiff will l>c 
entitled to recover. 

General illustrations. — (1) This rule is well illus~ 

S very often a person is taken to warrant the safety of 
what he luu to Jo under the cxmtract. 
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trated by two eases, in eacli of wdiich the damnum 
was the same. In Fordham v. L . B . Sf S. C. It. Co. 
( L . It., 4 C. P. 710) the facts were these : The 
guard of one of the defendants’ trains, forcibly closed 
the door of one of the carriages without giving any 
warning, whereby the hand of the plaintiff, who was 
entering the carriage, was crushed. It was held, that 
the jury were justified in finding flint the guard was 
guilty of negligence, and that there was no contri- 
butory negligence on the part of the plaintiff. 

(2) Where, however, the plaintiff, on entering a 
railway carriage, left hi * hand on the edge of the door 
half a minute after so entering, and the guard gave 
due warning before shutting the door, it was hold 
that the act was attributable to the plaintiff’s contri- 
butory negligence, in leaving his hand carelessly 
upon a door whieh he must have known would be 
immediately shut. But for that fact no accident 
would have happened ( Richardson v. Metropolitan It. 
Co L. It ., 3 C. P. 320, and see Batchelor v. Fortncnc , 
11 Q. B. I). 474). 

(3) And so, in cases of collision between carriage, 
the question is, whether the disaster was occasioned 
wholly by the negligence or improper conduct of the 
defendant, or whether the plaintiff himself so far 
contributed to the disaster, by his own negligence, or 
want of common and ordinary care, that, but for his 
default in this respect, the disaster would not have 
happened. In the former case he recovers, in the 
latter not {Tuff v. Wanfian , 27 L. </., C. P. 322) ; 
and for further illustrations of the rule, see Sketton 

v . 


H 
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v. L. Sf N. W. R . Co., L. R., 2 C. P. 631 ; Stubby 
v. L. Sf N. W. R. Co. , L. 77, 1 Ex. 18 ; Staplcy y. L. 
B. S. C. R. Co., L. 77, 1 Ex. 21 ; Cliff v. Mid. L. 
Co., L. 77, 5 Q. B. 258 ; Ellis v. G r . ?f r . 77 Co., L. 77, 
C. I } . 5*01 ; Armstrong y. Lane. $ York. II. Co.,L.R. y 
10 Ex. 47 ; and Dairy v. L. $ S. JY. R. Co., 12 Q. 
B. D. 70. 

(4) Illustrations where negligence of plaintiff no 

excuse. — If, however, al< hough the plaintiff has been 
guilty of some want of care, it does not appear that 
the accident would not have happened if he had usod 
ordinary cure, he will be entitled to recover [Radley 
v. L. N. Jf r . R. Co., L. R., 1 App. Cas. 754 ; see 
also Dublin, Wicklow, and Wexford R. Co. v. Slattery, 
3 App. Co*. 1155; Watkins Y. G. W. R. Co., 40 
L. J., C. P. 817). The law on this point is thus 
summarized by Willes, J. : “ If both parties were 
equally to blame, and the accident the result of their 
joint negligence, the plaintiff could not be entitled 
to recover. If the negligence and default of tho 
plaintiff was in any degree tho proximate cause of the 
damage, he could not recover, however great may 
have been the negligence of the defendant. But if 
the negligence of the plaintiff was only remotely 
connected with the accident,* then tho question is, 
whether the defendant might not, by the exercise of 
ordinary care, have avoided it ” ( Tuff v. JFarman , 27 
L. J., C. P. 322). Therefore, where the plaintiff 
left his ass with its legs tied in a public road, and 
the defendant drove over it, and killed it, he was 
held to be liable ; for he was bound to drive care- 
fully, and circumspectly, and had he done so he 
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might readily have avoided driving over the ass 
(Davies v. Mann , 10 M. JF. 549). 

(5) The plaintiff, a passenger on board a steam- 
boat, was injured by the falling of an anchor, caused 
by the defendant’s steamboat striking the steamboat 
in which the plaintiff was a passenger. It was no 
defence to say that the accident arose in part from 
the negligent stowage of the anchor, or that the 
plaintiff was in a part of the vessel where he ought 
not to have been (Green la nri v. Chaplin , 5 7i>. 240). 

(6) For many years it was thought that whore a 
person voluntarily engaged another person to carry 
him, he so identified himself with the carrier as to he 
precluded from suing a third party for negligence in 
cases whero the carrier was guilty of contributory 
negligence ( Thorowjlnjood v. Bn/an y 8 ( \ B. 115). 
However, this doctrine has recently been overruled 
by the House of Lords in the case of The Bernina 
(13 App. Cas. 1), and there is no longer any inference 
of law that the driver of an omnibus, or coach, or 
cab, or the engineer of a train, or the captain of a 
vessel, and their respective passengers, are so far 
identified as to affect the latter with any liability for 
the former’s contributory negligence. 

(7) Contributory negligence in infant*. — It was 
formerly thought that, where the plaintiff was a 
child of tender years, it was no defence to an action 
of negligence to prove that he himself had con- 
tributed to his injury (Lt/tyh v. Nurtlin , 1 Q. B. 29). 
But it seems to be now clearly settled, that the prin- 
ciple of contributory negligence applies to all oases, 
whether the plaintiff con be considered of an age to 
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know the nature of the act he is doing, or otherwise 
(Singleton v. Eastern Counties R. Co., 7 C. B. N. 8. 
287 ; Abbot v. McFie, Hughes v. McFte, 2 H. 8f C. 
744 ; 33 L. J., Ex. 177). Thus, where the defen- 
dant exposed in a publio plaoe for sale, unfenced or 
without superintendence, a machine which might he 
set in motion by any passer-by, and which was 
dangerous when in motion ; and the plaintiff, a boy 
four years of age, by the direction of his brother, 
seven years old, placed his finger within the machine, 
whilst another boy was turning the handle which 
moved it, and his fingers were crushed : Held, that 
the plaintiff could not maintain any action for the 
injury (Mangan v. At ter ton, L. R. 1 Ex. 239). 
But it appears that what would amount to con- 
tributory negligence in a grown-up person, may not 
be so in a child of tender years (per Kelly, C. B., 
Lag v. M. R. Co., 34 L. T. 30). 

(8) It would seem that where an infant is incapable 
of taking care of itself, it cannot recover if the person 
in whoso charge it was, was guilty of contributory 
negligenoe ( Waite v. N. E. R. Co., E. B. ty E. 719). 


Art. 68 . — Onus of Ptvof. 

(1) In general, the onus of proving negli- 
gence is on the plaintiff ( Hammock v. 

11 C. B N S. 588 ; Toomey v. L. $ B. 

S ibid . 146). 

(2) But where a tiling is solely under the 
management of the defendant or his servants. 
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and the accident is such as, in the ordinary 
course of events, does not happen to those 
having the management of such things, and 
using proper care, it affords primd facie evi- 
dence of negligence [Seal! v. Load. Dock Co., 

L. J Ex. 220 ; Byrne v. Boodle , 2 Hurl. 

y 70. >\ 

• I /W/V }• 


(1) Tims, where a horse drawing a brougham of 
the defendant suddenly bolt«xl without any explain- 
able cause, ami swerving on to the foot-path collided 
with and injured the plaintiff, it was held that the 
plaintiff had not pnxim ed any evidence of negligence 


sufficient to entitle him to recover. For it is no 


negligence to drive a horse along a public street, 
and horses will occasionally run away without any 
negligence of the driver (Manzoni v. Doughy C Q. 
B. IX 140). 

(2) On the other hand, where a ]K*rson was walk- 
ing in a public street and a barrel of flour fell upon 
him from a window of the defendant's bouse, it was 
held sufficient primd facie evidence of negligence to 
east on the defendant the onus of proving that the 
accident was not attributable to his w'ant of care. 


For barrels do not usually fall out of windows in the 
absence of want of care {Byrne v. Boodle , 33 L. J "., 
Ex. 13). In short, the question must always depend 
on the nature of the accident. In general, where an 
accident may be equally susceptible of two explana- 
tions, one involving negligence, and the other not, 
the plaintiff must give some evidence of want of care. 
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But where the probability is that the accident oould 
only have had a negligent origin, the presumption 
will be the other way. 


Art. 69. — Duties of Judge and Jury . 

Whether there is reasonable evidence to be 
left to the jury, of negligence occasioning 
the injury complained of, is a question for 
the judge. It is for the jury to say whether, 
and how far, the evidence is to he believed 
[Met. 11. Co. v. Jackson , L. J?., 8 II. L . 193). 

That is to say, the judge should not leave the case 
to the jury merely because there is a scintilla of 
evidence, but should rather decide whether there is 
reasonable evidence of negligence, and then leave it 
to the jury to find whether the facts which afford 
that reasonable evidence ore true. The law is thus 
summarized in the above important case. “ The 
judge lias a certain duty to discharge, and the jurors 
have another and a different duty. The judge has 
to say whether any facts have been established by 
evidenoe from which negligence may be reasonably 
inferred : the jurors have to say whether from those 
facts, when submitted to them, negligence ought to 
be inferred. It is, in my opinion, of the greatest 
importance, in the administration of justice, that these 
separate functions should be maintained, and should 
be maintained distinct. It would be a serious inroad 
on the province of the jury, if, in a case where there 
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are facts from which negligence may reasonably be 
inferred, the judge were to withdraw the case from 
the jury, upon the ground that in his opinion negli- 
gence ought not to be inferred. And it would place 
in the hands of the jurors a power which might be 
exercised in the most arbitrary manner, if they were 
at liberty to hold that negligence might be inferred 
from any state of facts whatever. To take the in- 
stance of actions against railway companies : a com- 
pany might be unpopular, unpunctual and irregulur 
in its service, badly equipped as to its staff, unaccom- 
modating to the public, notorious, perhaps, for acci- 
dents occurring on the line, and when an action was 
brought for the consequences of an accident, jurors, 
if left to themselves, might, upon evidence of general 
carelessness, find a verdict against the company in a 
case where the company was really blameless. It 
may be said that this would be set right by an appli- 
cation to the court in bauco, on the ground that the 
verdict was against evidence; but it is to be observed 
that such an application, even if successful, would 
only result in a new trial. And on a second trial, 
and even on subsequent trials, the same thing might 
happen again.” 


Art. 70. — Limitation. 

An action for damage incurred by 
another’s negligence must he commenced 
within six years. 
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to maxim “ actio personal! 
moritur cum person A” (a). 

(1) Whenever the death of a person is 
caused by a wro ngfu l act, neglect, or default of 
anotherwhicli would (if death had not ensued) 
have entitled the party injure d to maintain 
an action in respect thereof, then the person 
who would have been liable if death had not 
ensued, shall be liable to an action, notwith- 
standing the death of the person injured, and 
although the death shall have been caused 
under such circumstances as amount in law 
to a felony (9 & 10 Viet. c. 92, s. 1). 

(2) Every such action shall be for the 
benefit pf the wife, husband, parent and 
child of the person whose death shall have 
been so caused, and shall he brought by and 
in the name of the executor or administrator 
of tho person deceased ; and in every such 
action the jury may give such damages as 
they may think pro port ioned to the injury 
resulting from such death,' toJtUc. parties re- 
spectively for whom and for whose benefit 

(<•) It will be observed that the Art applies not only to 
deaths caused by negligence, but to deaths however tortiouslv 
caused. As, however, casos under the Act usually arise out 
<>I negligence, it bus been thought most convenient to treat 
of tho Act umler tlu> premit section. 



183 


OF NEGLIGENCE. 

» 

such action shall be brought, and the amount 
so recovered, after deducting the costs not 
recovered from the defendant, shall be divided 
amongst the before-mentioned parties in such 
shares as the jury by their verdict shall find 
and direct (sect. 2). 

(3) Not more than one action shall lie for 
the same cause of complaint, and every such 
action shall be commenced within twelve 
calendar months after the death of such 
deceased person (sect. 4). 

(4) Whore there is no executor or adminis- 
trator, as above stated, or if there is such 
executor or administrator, but no action is 
brought within six months by him, the action 
may be broughFTh the name or names of all 
or any of the persons for whose benefit the 
personal representative would have sued (27 
& 28 Viet. e. 9o, s. 1 , and see Holleran v. 
Baynell, 4 L. It., Ir. 740). 

In respect to actions brought under the provisions 
of this statute (commonly known as Lord Campbell's 
Act), the following points must be remembered — 

(1) The personal representatives (or should they 
not sue, the parties mentioned in the last clause of 
the rule) can only maintain the action in those eases 
in which, had the deceased lived, he himself could 
have done. So, if the deceased had been guilty of 
such contributory negligence as would liave barred 
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him from succeeding, those claiming as his repre- 
sentatives can stand in no hotter position (Pytn v. G. 
N. R. Co ., 4 A 4* & 396). 

(2) Every such action must he brought for the 
benefit of the wife, husband, parent and child of the 

The word parent shall include a grand-parent and 
a step-parent. The word child , a grand-child and a 
step-child, and a child cn ventre sa mire (The George 
and Richard , L. i?., 3 Adm. 466 ; 24 L . T. 717 (a ) ), 
but not a bastard (Dickinson v. N. E. R. Co. 9 2 HurL 
Sf Colt . 735). 

The jury may proportion the damages amongst 
these persons in such shares as they may think 
proper. 

(3) The persons for whose benefit the aotion is 
brought must have suffered some pecuniary loss by 
the death of the deceased ( Franklin v. S. E. R. Co ., 
3 Hurl. Sf N. 211). 

By the expression “ pecuniary loss” is meant “some 
substantial detriment in n worldly point of view.” 
So, loss of reasonably anticipated pecuniary benefits, 
loss of education or support is sufficient (Pym v. G . 
N. B. Co., sup. ; Franklin v. 8. E. R. Co., sup.). 
For instance, whore the plaintiff was old and infirm 
and had been partly supported by his son, the deceased 
(lletherington v, N. E. R . Co., 9 Q . B . D. 160). 


(o) The reader must not be misled by this case into con- 
chiding that an action in retn against a ship may be main- 
tained under the Act (see Seward v. The Vera Cruz, 10 
Ca $ . 59), 
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Loss of mere gratuitous liberality {Dalton y. S. E. R. 
Co., 27 L . J., C. P. 227), or to his personal property 
by expenses incurred in medical treatment is equally 
so {Bradshaw v. Lane. Sf York . R. Co., L. R., 10 C. P. 
89 ; but see Leggot v. G. N . R. Co., 1 Q. B. D. 599), 
Funeral expenses alitcr (per Bramwell, Osborn v. 
Gilkt, L. R., 8 Ex. 88) ; nor can a person recover 
compensation where the pecuniary advantage he has 
lost arose from a contract between himself and the 
deoeased, and not from liis relationship to him {Sykes 
v. N. E. R . Co., 44 L. J., C. P . 191). 

(4) If the deceased had obtained compensation 
during his lifetime, no further right of action accrues 
to his representatives on liis decease {Read v. G. E. 
R. Co., L. R., 8 Q. B. 555). 

(5) The death must be actually caused by the 
wrongful act for which compensation is sought. 

(6) The action must be brought within twelve 
calendar months after the death of the deceased. 



188 


PARTICULAR TORTS. 


CHAPTEE HI. 

TUI*** founded on Misuse or Abuse of Property 

Public or Private. 


Art. 72. — Definition of Nuisance. 

A nuisance is a misuse or abuse of a man’s 
own property or proprietary^ rights, or an 
unauthorized use o£_ public property, causing 
either danger to the~-pub]ic (in which case it 
is called a public! nuisance), or merely 
damage to a private , citizen (in which case 
it is called a private nuisance), and not 
necessarily depending for its wrongful cha- 
racter on malice or ne glige nce, and not 
amounting to trespass. 

(1) Thus the storing of water on a man’s own 
haul in large quantities, and allowing it, either with 
or without negligence, to escape on to the land of his 
neighbour, is a private nuisance. 

(2) So setting up a noisy or a noisome factory in 
a residential neighbourhood may be a public or pri- 
vate nuisance according to the number of people 
annoyed. 

m 

(3) Again to dig a hole in a highway is unautho- 
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rixed interference with the property of the public 
which constitutes a public nuisance. 

The law with regard to nuisances mainly depends 
upon the maxim sir utere tuo ut alien um non htedas. 
Not that that maxim can receive a literal translation, 
as a man may do many acts which may injure 
others (ex. gr., build a house which may shut out a 
fine view, theretofore enjoyed by a neighbour). But 
such acts are necessarily incidental to the ownership 
of property. The acts referred to in the maxim, are 
acts which go beyond the recognized legal rights of a 
proprietor, acts, so to sj>eak, ultra rive*, which are an 
abuse of the legal rights enjoyed by a proprietor. 

Torts arising out of nuisances may be conveniently 
divided into: — (1) those in which the damnum consists 
of some bodily injury ; and (2) those in which it con- 
sists of some injury to property ; and each of these 
will be separately treated in the two following sec- 
tions. 


Section I. 

OF BODILY IXJUBJES CAUSED BY XUIS.IXCES. 

Art. 73. — When actionable. 

A person who commits a nuisance either 
public or private, whereby 
caused to a fellow 'citizen, is liable to an 
action for damages. 

(1) Excavations. — Thus, where a man makes an 
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excavation adjoining a highway, and keeps it un- 
fenced, he will be liable for any injury occasioned to 
a person falling into it ( Barnes v. Ward , 9 C, B. 
392 ; Btx hop v. Trustees of Bedford Char., 28 L. J. y 
<1 B. 215). 

(2) Noxious fumes. — And to keep anything in- 
jurious to the health of persons living near, such as a 
foul cess) tool, or to carry on any noisome or noxious 
employment, is a nuisance. For eases on “ Noxious 
Fumes/’ see Tipping y. St, Helen's Smelling Co. f 
Jj, A., 1 Ch. GO; Crump v. Lambert , L. J?., 3 
Eg, 409; Salvia v. N. Braneepath Coal Co ., L. B. y 
9 Ch, 705; Multan Board of Health v. Malton Manure 
Co., 4 Ex. D . 302. 

(3) Statutory nuisances. — Certain acts have been 
declared nuisances by statute, and private damage 
caused by them is of course actionable. Thus by 21 
& 25 Yiet, o. 100, s. 31 (re-enacting 7 Sc 8 Geo. 4, 
c. 18), the setting of spring-guns, man-traps, or 
other engines calculated to kill or do grievous bodily 
harm to a trespasser is made a misdemeanor, and 
even a trespasser hurt thereby may recover ; for 
although it would be partly owing to his own mis- 
conduct, yet if the defendant might, by acting 
rightly, have avoided doing the injury, the plain- 
tiff’s contributor}* misconduct is no excuse. But this 
Act does not apply to the setting of traps or guns 
in the night in dwelling-houses for the protection 
thereof. 

So by the General Highway Act, 5 & 6 Will 4, 
o. 50, s. 70, it is made illegal for any person to sink 
any pit, or erect any steam or other like engine, gin. 
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or machinery attached thereto, within twenty-five 
yards from any part of a carriage or cart way, unless 
concealed within some building, or behind some fence, 
so as to guard against danger to passengers, horses, 
or cattle. It also prohibits the erection of windmills 
within fifty raids, and fires for burning ironstone, 
limestone, or making bricks or coke, within fifteen 
yards, of a carriago or cart way. 

Sect. 72 prohibits the letting off of fireworks or 
firearms within fifty feet of the centre of the way, as 
also the laying of things upon it or obstructing it in 
any way. 

By virtue of this Act any corporal injury caused 
to an individual bv the non-observance of duties 

w 

thereby created, is actionable, even though the per- 
son injured were trespassing at the time (within 
twenty-five yards of the way). But if the Act 
has been complied with, any injury, caused 
any of the things therein mentioned, would bo no 
ground of action, there being no injuria or wrongful 
act. 

Thus, where the defendants were owners of waste 
land bounded by two highways, and worked a 
quarry outside the prohibited distance in such land, 
and the plaintiff wulSing over the waste, fell into 
the quarry and broke his leg, it was held that no 
action lay, the plaintiff being a mere trespasser 
(Iloun&ell v. Smith y 29 L. </., C. P. 20‘3 ; and see 
Sinks v. S. Y. 11 Co.y 32 L. J., Q. B. 2G; Hard- 
cmtle v. S . Y. R. Co., 23 1. J., Ex. 139). 

And so, by the civil law, a trespasser could not 
recover for injuries suffered whilst trespassing, 
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through the dangerous business ol the landowner, 
for extra culpa m ewe intelliyitur si xeorxiun a via forte 
eel in medio /undo eer debut, quia in loco nulli cxtranco 
jusfuerat rerxandi (. Inxt lib. iv., iii. 5). 

(4) Ruinous premises. — To permit premises ad- 
joining a highway, or the land of another, to fall 
into a ruinous condition is a public nuisance entitling 
u person injured thereby to damages ( Todd v. Flighty 
30 L. *1 C. P. 21 ; set* also Gainnell v. Fames, L. It., 
10 (\ P. 058; Nelson v. Liverpool lire aery Co. ,2 C. P. 
1). dll ; Tarry v. Ashton, 1 Q. 11. 1). 314). 


Art. 74. — Nuisances created lay Ruinous Premises. 

(1) As between landlord and tenant, there 
is no implied obligation on the part of the 
former that the* property is in a safe condi- 
tion (Keats v. Cadoejan , 20 X. t X, C. P . 21 ; 
Ilart v. Windsor, 12 M. A W. 08; Erskine v. 
Adeane, 42 X. */., Ch. 835; L . /?., 8 Ch. 756). 

(2) With regard to third parties, the 
tenant is the person responsible for any 
injury resulting from the premises being out 
of repair, and the landlord will also be 
responsible if he has done any act authorizing 
the continuance of the dangerous state of the 
house (per Bovill, C. J., Pretty v. Btrkmore > 
X. /?., 8 <7. P. 404; Broder v. Scullard , 2 
Ch. D . 692 ; Humphries v. Cousins , 2 (7. P. 
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239 ; Firth v. Bowling Iron Works Co. } 3 
: P. D . 254). 

(1) Thus, if, in consequence of the ruinous state 
of a house, the cliimney fall and injure the tenant’s 
family, yet he lias no remedy, unless the landlord 
has contracted to keep the house in repair, or unless 
there was fraud on his part in industriously con- 
cealing the defect from the tenant (Uott v. Gundy , 
23 L. J. f Q. B . 1 ; Kvai* v. Cadogan, 20 L. J C. 
P. 76). 

(2) The defendant let premises to a tenant under 
a lease, by which the latter covenanted to keep them 
in repair. Attached to the house was a coal-cellar 
under the footway, with an aperture covered by an 
iron plate, which was, at the time of the demise, out 
of repair and dangerous. A passer-by, in conse- 
quence, fell into the aperture, and was injured : 
Held, that the obligation to repair, being, by the 
lease, cast upon the tenant, the landlord was not 
liable for this accident. And Keating, J., said, 
“ In order to render the landlord liable in a c*ise 
of this sort, there must be some evidence that ho 
authorized the continuance of this coal shoot in an 
insecure state; for instance, that he retained the 
obligation to repair the premises : that might be a 
circumstance to show that he authorized the con- 
tinuance of the nuisance, There was no such obli- 
gation here. The landlord had parted witli the 
possession of the premises to a tenant, who had 
entered into a covenant to repair (see also GwinneU v. 
Earner, L. It., 10 C. P. 658, and Itieh v. 

v* 


o 



194 


PARTICULAR TORTS. 

• 

16 L. C. P. 273 ; and comp. Rostcell v. Prior, 
12 Mood. 630). 

(3) In Nelson v. The Liverpool Brcirery Co. (25 
W. R. 877), Lopes, J., laid it down, that the owner 
of premises demised to a tenant is not liable for an 
injury sustained by a stranger, owing to the premises 
being out of repair, unless he has either contracted 
to do the repairs, or has let the premises in a ruinous 
and improper condition. It is, however, humbly sug- 
gested that the last alternative is not accurate, except 
where the tenant has not undertaken the repairs (sea 
remarks of Brett, L. J., in Gwinnell v. Earner , sup.) ; 
and the dictum is not a complete summary of the 
law, inasmuch as there may be possible cases where 
the landlord may jar rent the tenant from repairing a 
nuisance, by threatening an action for waste. 

(4) But in Todd v. Flight (30 L . J., C. P. 21 ; t> 
(\ B. t N. 8. 377), where the declaration contained 
an allegation that the defendant let the houses when 
the chimneys were known by him to bo ruinous and 
in danger ot' falling, that he kept and maintained them 
in that state , and that the tenant mis under no obliga- 
tion to repair, and the ouse was tried on demurrer, 
and the allegation was therefore assumed to be true, 
it w r as held that the landlord w as liable. 


Art, 75. — Nuisances on Roads. 

When a person expressly or impliedly 
permits others to come on to roads on his 
land, he is liable for any injury caused to 
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them by a nuisance thereon or near to tlio 
Banie, but not if they stray from such paths 
and trespass on the adjoining ground. 

(!) Private roads. — Tlius, a person permitting the 
use of a pathway to his house, holds out an invitation 
to all having occasion for coming to the house, to use 
his footpath, and lie is responsible for neglecting to 
fence dangerous places. And so, also, a shopkeeper, 
who leaves a trap-door open without any protection, 
is liable to a ]»erson lawfully coming then*, who 
suffers injury by failing through such trap-door 
(Tindal, (\ J., Lancaster ('anal Co. v. Parnabt /, 11 
A . # E. 243 ; Barnes v. Ward , \) C. B. 420; 10 
L. «X, C, P. 200 ; Gant ret v. Eyerton, X. 7i*., 2 C. P. 
371 ; Chapman v. Roth m l l , 27 X. X, Q* -B. 315 ; 
has v. Mayor of Darlington , 5 7.V. 7>. 2*). 

But where a j^erson, straying from the ordinary 
ftp] ‘roaches to a house, trespasses where tliere is no 
path, and falls into an unguarded pif, lie lias no 
remedy for any injury suffered thereby, as the hurt 
is in such wise caused by his own carelessness and 
misconduct, and accordingly the principle of con- 
tributory negligence applies (Wilde, B., Botch v. 
Smith , 31 X. J., Ex. 203). 

(2) Railways. — Railway companies are res]>onsible 
for the state of their works, and are liable to any 
person injured by the faulty construction, or negli- 
gent keeping up, of their tyidges, embankments, &c. 
(Chester v. Holyhead It. Co 2 Ex. 251 ; Kearney v. 
L. B. $ S. Coast R. Co X. R., G Q. B . 759 ; Lay v. 
Mid. Rail. Co. y 34 X. 21 30). But if the ruinous 

o 2 
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state has been caused by a vis major or act of God, 
(as where a railway gives way through an extraordi- 
nary flood,) the company is not liable, provided their 
line is constructed so firmly as to be capable of resist- 
ing the foreseen, though more than ordinary, attacks 
of the weather (Withers v. North Kent R. Co 27 
L. J Ex. 417 ; O. W. R . Co. of Canada v. Fawcett , 

I Moore y P. C. (?., N. S. 120 ; Murray v. Met. R. Co,, 
27 L. T. 762). 

(6) Canals. — So, too, canal companies are bound to 
hike reasonable care to make their canal as safe as 
possible to those using it (Lane. Canal Co. v. Parnabi/ S 

II A. eV E. 243). 

(4) Public roads. — Similar principles apply to public 
roads ; so that where a local authority permits a road 
to get into a dangerous state, they are liable if any 
person is thereby injured (Kent v. Worthing Local 
Board , 10 Q. B. B. 118). 


Art. 70. — Nuisances causing Injuries to Guests. 

More guests, licensees and volunteers are 
considered as temporary members of the 
host’s family, and can therefore only recover 
for injuries caused to them by hidden 
dangers which they did not know of, but of 
which the host knew or ought to have known. 
But visitors on business which concerns the 
occupier of premises, may maintain an action 
for any injury caused by the unsafe state 
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of the premises (see Tray v. Hedges, 9 Q. B. 
D. 80). 

(1) Guests. — In Southcotew Stanley (1 IL 4* 2V r . 247), 
the plaintiff was a guest of the defendant’s, and when 
leaving the house a loose pane of glass fell from the 
door as he was pushing it open and cut him. It was 
held, that the plaintiff being a guest, was for the 
time being one of the family and could not recover 
for an accident, the liability to suffer which he shared 
in common with the rest of the family. 

(2) Persons coming on business. — But whore, on 
the contrary, a workman came on business to the de- 
fendant’s manufactory, and there fell down an un- 
guarded shaft, the defendant was held to be liable ; 
although it would have been otherwise had the 
plaintiff been one of his own servants, for it w r ns not 
a hidden danger ( Tndennanrx . Dames, L. It., I C. P. 
274; 2 ib. 311). 

(3) The plaintiff, a licensed waterman, having 
complained to the person in charge, that a barge of 
the defendants w'as being navigated unlawfully, was 
referred to the defendants’ foreman. While seeking 
the foreman, he was injured by the falling of a bale 
of goods so placed as to*be dangerous, and yet to give 
no warning of danger: Held, that the defendants 
were liable ( White v. France , 2 C. P. D. 308). 

(4) Nuisances on railway stations. — So, in the case 
of railway companies, the company must take great 
care to ensure the safety # of persons coming to their 
station, and if through want of light or proper 
directions any such person is injured, he may main- 



an action against the company. Thus, whore 
the plaintiff, having a return ticket, arrived at the 
wrong side of the station, and there being no proper 
crossing and no directions, crossed the line in order 
to get to his train, and in doing so, on account of the 
ill-lighted condition of the station, fell over a switch 
and was injured, it was held that an action lay 
against the company (Martin v. G. N. It Co., 24 
L. J., C. P. 209 ; Burgess v. G. W. It Co., 32 L . T, 
76 ; Shepherd v. Mid. It Co., 20 W. R. 705). 


Art. 77. — Limitation . 

Actions for injuries to the person caused 
by nuisances must be brought within the 
period of six years next after the cause of 
action arose. 

Exoeption. — Where the injury has caused death, 
any action brought by the personal representative, 
under Lord Campbeirs Act, must be commenced 
within twelve calendar months from the death (see 
r, p. 185). 
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Section 

OF INJURIES TO PROPERTY CAUSED BY 

NUISANCES. 

Sub-sect. 1.— Nuisances to Corporeal Hereditaments. 

' Art. 78. — General Liability . 

Any nuisance, public or private, whereby 
sensible injury is caused to the property, of 
another, or, whereby the ordinary physical 
comfort of human existence in such property 
is materially interfered with, is actionable. 

(1) Fum es. — Tims, in tin* cow* of Tipping h v. SL 
Helen's Smelting Co, (L. It ., 1 Clt, 6(>), the fact that 
the fumes from the company's works killed the 
plaintiff’s shrubs, was held sufficient to support the 
action ; for the killing of the slirubs was an injury to 
the projicrty. 

(2) Hoisy trade. — »So, t*x>, it was said, in Crump v. 
Lambert ( L . 2?., 3 Eq, 40D), that smoke unaccom- 
panied with noise, of with noxious vapour, noise 
alone, and offensive vapours alone, although not 
injurious to health, may severally constitute a 
nuisance ; and that the material question in all such 
cases is, whether the annoyance produced is such as 
materially to interfere with the ordinary comfort of 
human existence. 

(3) And so, again, in Walter v. Self e (4 2>. G. 



*Vio6-0ha!iceHor Knight Bruoe said: 
principle and authority, the important 
point next for derision may properly, I conceive, be 
put thus : Ought this inconvenience to be considered 
in fact as more than fanciful, more than one of 
mere delicacy or fastidiousness, as an inconvenience 
materially interfering with the ordinary oomfort 
physically of human existence, not merely according 
to elegant or dainty modes and habits of living, but 
according to plain and sober and simple notions 
among English people ? ” (and seo Soltau v. 

2 Sim., N. S. 133 ; and Inchbald v. Robinson, L. 

4 Oh, 388). 

(4) Hpiiy Ifotertainments, — So, too, the collection 
of a crowd of noisy and disorderly people, to the 
annoyance of the neighbourhood, outside grounds in 
which entertainments with musio and fireworks are 
being given for profit, is a nuisance, even though 
the entertainer has excluded all improper characters, 
and the amusements have been conducted in an 
orderly way ( Walker v. Brewster, L. JR., 5 Eq. 25 ; 
and see also Inchbald v. Robinson, L. R., 4 Oh. 388). 

(5) So the letting off of rockets, and the esta- 
blishment of a powerful band of music playing twice 
a week for several hours within one hundred yards 
of a dwelling-house, are nuisances (lb.). 

(6) Dangerous substances.— So, if a person allows 
substances which he has brought on his land to escape 
into his neighbour’s, an action lies without proof 
of negligence. Thus, as w& have seen (supra, p. 19), 
one who brings or collects water upon his land, 
does so at his peril, for if it escape and injure his 
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neighbour, he k liable, however careful he may 
have been {Fletcher v. Hyland*, X. JR., 3 JET. X* 330 ; 
Fletcher v. 2 Ck 781), unless the escape 
was caused by something quite beyond the possibility 
of his control, as the act of God or malice of a third 
party {Nichoh v. Marsland , 2 X>. JDiV. 1 ; Bor v. 
JW, 4 jEt. Dir. 77) ,• but where the water is natu- 
rally upon the land, the owner is only liable for 
negligence in keeping it. And so, also, where water 
is brought upon land, or into a house, by the defen- 
dant, but for the joint use of himself and the plaintiff, 
the latter cannot complain of any damage (not attri- 
butable to the defendant’s negligence) which its 
escape may oause to him ( Anderson v. Oppcnhcimer , 
5 Q. X. D. 602). 

(7) It has oven been held in a recent case ( Whalky 
v. L. Sf F. JR. Co., 13 Q. B. X. 131) that even if a 
person has not brought the dangerous substance on 
to his land, he is yet liable if he takes act ire mean* to 
shift the danger from himself to his neighl>our. 

In that case, by reason of an unprecedented rain- 
fall, a quantity of water accumulated against one of 
the sides of the defendants’ embankment so as to 
endanger its stability. To prevent this the defen- 
dants cut trenches in the embankment, and so let 
the water flow on to the plantiff’s land, and injured 
it. It was held that although the defendants had not 
brought the water on their land, they liad no right 
to protect their property by transferring the mischief 
from their own land to $mt of the plaintiff. They 
would have been entitled, no doubt, to prevent the 



m 


PARTICULAR 


getting against their embankment, but they 
Iiad no right, when once it was there, to transfer it 
to their neighbour, any more than the owner of a 
natural lake could drain it on to his neighbour’s 
lands. 


(8) Other example*.— Other examples of nuisance 
to corporeal hereditaments, are overhanging eaves 
from which the water flows on to another’s property 
(Battishill v. Heed, 26 L. </., (7. P. 290) ; or over- 
hanging trees, or pigstys creating a stench, erected 
near to another’s house. And it would seem that 
noisy dogs, preventing the plaintiff’s family from 
sleeping, are nuisances, if the jury find that such 
discomfort is caused ; although, where the jury find 
that no serious discomfort lias arisen, the court will 
not interfere (Street v. Guy well, Selwyn’s N. P., IWi 
ed . 1090). So, also, a small-pox hospital, so con- 
ducted as to spread infection to adjoining lands, is a 
nuisance ( Hill v. Metropolitan Asylums Board , 6 App. 
Ca . 193). 


Art. 79. — Reasonableness of Place . 

Where an act is proved to interfere with 
the comfort of an individual, so as to come 
within Art. 78, it cannot be justified by the 
fact that it was done in a reasonable place 
(Bam/ord v. Turnlcy , 31 Z. <7., Q. B, 286 ; Hill 
v. Metropolitan Asylums' Boards supra). But 
what would be a nuisance in one locality 
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may not be one in another (St Helm's Smelting 
Co. r. TippingSy 11 //. L. C. 650), 

(1) The spot selected may be very convenient for 
the defendant, or for the public at large, but very 
inconvenient to a particular individual who chances 
to occupy the adjoining land; and proof of the benefit 
to the public, from the exercise of a particular trade 
in a particular locality, can be no ground for depriving 
an individual of his right to oomj*msation in respect 
of the particular injury he has sustained from it. 

(2) In St. Helen V Smelting Co . v. Tippings (supra ) , 
Lord Westbury said : “ In matters of this descrip- 
tion, it appears to me tliat it is a very desirable thing 
to mark the difference between an action brought for 
a nuisance u]*on the ground that the alleged nuisance 
produces material injury to the property, and an 
action brought for a nuisance on the ground that the 
thing alleged to be a nuisance is productive of sensible 
personal discomfort. With regard to the latter, — 
namely, the personal inconvenience and interference 
with one’s enjoyment, one’s quiet, one’s personal free- 
dom, anything that discomposes or injuriously affects 
the senses or the nerves, — whether that may or may 
not be denominated a nuisance, must undoubtedly 
tlepend greatly on the circumstances of the place 
where the thing complained of actually occurs. If a 
man lives in a town, it is necessary that lie should 
subject himself to the consequences of those operations 
of trade which may be 'carried on in the immediate 
locality, which are actually necessary for trade and 
commerce, and also for the enjoyment of property, 
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and for the benefit of the inhabitants of the town, 
and the public at large. If a man lives in a street 
where there are numerous shops, and a shop is opened 
next door to him which is carried on in a fair and 
reasonable way, he has no ground of complaint be- 
cause, to himself individually, there may arise much 
discomfort from the trado carriod on in that shop. 
But when an occupation is carried on by one person 
in the neighbourhood of another, and the result of 
that trade or occupation or business is a material 
injury to property y then unquestionably arises a very 
different consideration. I think that in a ease of 
that description, the submission which is required 
from persons living in society to that amount of dis- 
comfort which may he necessary for the legitimate 
and free exercise of the trade of their neighbours, 
would not apply to circumstances, the immediate 
result of which is sensible injury to the value of the 
property.” And Lord ( Van wort li said (referring to 
a ease which he had tried when a Baron of the 
Exchequer) : “ It was proved incontestably that 
smoke did come, and in some degree interfere with a 
certain person ; but I said, ‘ You must look at it, 
not with a view to the question whether abstractedly 
that quantity of smoke was a nuisance, hut whether it 
was a nuisance to a jwrson tiring in the town of 
Shield** ” 


Art. 80 . — Plaintiff coming to the Nuisance . 

It is no answer to an action for nuisance, 
that the plaintiff knew that there was a nuis- 
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ance, and yet went and lived near it (Hole v. 
Barlow , 27 L. J C. P. 208). 

Or in the words of Mr. Justice Byles in the above 
ease, “ It used to be thought that if a man knew that 
there was a nuisance and went and lived near it, he 
could not recover, because it was said it is he that 
goes to the nuisance, and not the nuisance to him. 
That, however, is not law now.” The justice of this 
is obvious from the consideration, that if it were other- 
wise, a man might lie wholly pro vented from building 
upon his land if a nuisance was sot up in its locality, 
because the nuisance might be harmless to a mere 
field, and therefore not actionable, and yet unendur- 
able to the inhabitants of a dwelling-house. 


Art. 81. — lloic far llhjht to commit a Nuisance can 

he acquired. 

The right to carry on a noisome trade in 
derogation of the rights of another may be 
gained by statute^ custom, grant, or prescrip- 
tion, but the right to carry on a trade which 
creates a public nuisance can only lie acquired 
b y clea r statutory authority (see Elliotson v. 
Feetham , 2 Bine/. N. C. 1114 ; and see Flight v. 
Thomas , 10 A. Ac F. ;>90). 

(i) Thus, a railway company were by their Act 
authorized, among oth^r tilings, to carry cattle, and 
also to purchase by agreement any lands not exceed- 
ing in the whole fifty acres, in such places as should 
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be deemed eligible, for the purpose of providing 
additional stations, yards, and other conveniences, 
for receiving, loading, or keeping any cattle, goods, 
or things, conveyed, or intended to be conveyed, by 
the railway. Under this power, the railway company 
bought land adjoining one of their stations, and used 
it as a yard for their cattle traffic. The noise of the 
cattle and drovers was a nuisance to the owners of 
houses near to the station, which, but for the Act, 
would clearly have entitled them to maintain an 
action. It was, however, hold, that the purpose for 
which the land was acquired, being expressly autho- 
rized by the Act, and being incidental and ncccmtn/ to 
the authorized use of the railway for the cattle traffic, 
the company were entitled to do what they did, and 
wore not bound to choose a site more convenient to 
other jHTsons. In giving judgment Uml Halsbury 
said : 4t It cannot now be doubted, that a railway 
company constituted for the purpose of carrying 
passengers, or goods, or cattle, are protected in the 
use of the functions with which Parliament has 
entrusted them, if the uso they make of those 
functions necessarily involves the creation of what 
would otherwise bo a nuisance at common law.” 
His ljordship, on the construction of the particular 
Act, ca mo to the conclusion that the powers of the 
Act did necessarily involve the creation of a nuisanoe 
by the company somewhere along their line, and gave 
to the oompany the absolute discretion as to the 
locality, and accordingly held' that the parties injured 
had no remedy (Zk Sf B . It. Co . v. Truman , 11 App> 
Ca*. 45). 
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(*2) The last-mentioned ease must, however, be 
carefully distinguished from that of Met. Asylum 
District Board v. Hill Ml App. Cas. 19d). There 
it nj>|>eared, that by their act, the Metro} >olitan 
Asylum District Board wen' authorized to purchase 
lands an<l erect buildings, to be used ns hospitals. 
But it did not by direct or imperative provision 
order these things to be done. The Board erected a 
smallpox hospital, which was, in point of fact, a 
nuisance to owners of neighbouring lands. On these 
facts it was held, that the* Board could not set up the 
statute as a defemv. Lord Blackburn, in the course 
of his judgment, laid it down, that on those who seek 
to establish that the legislature intended to take away 
the private rights of individuals lies the burden of 
showing that such an intention ap|*ears by express 
words or necessary implication. And Lord Watson 
affirmed that where the terms of a statute are not 
imjMuntive but permissive, tie* fair inference is that 
the legislature intended that the diseretion, as to the 
use of the general j>owers thereby conferred, should 
be exercised in strict conformity with private rights. 
It is somewhat difficult to reconcile this hist dictum 
with the decision in the L. Iff B. B. Co. v. Truman , 
and possibly it requires to Ik* diluted. The diatine* 
tion, however, between the tiro rases was {minted out 
by Lord Selborae (11 App. Can. 57) as follows : — “ In 
that case (Met. Asylum District Board v. Hilt) , the 
establishment of a small pox hospital within certain 
local limits was not specially authorised, as the 
construction of the London and Brighton Railway 
for the purpose (among other tilings) of the loading, 
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carriage, and unloading of cattle, and other animals 
was here. If it had been, I do not think that this 
House would have considered the case of any adjacent 
land in a situation not defined, which the Board 
might have been authorized to purchase by agree- 
ment for the enlargement, as they might think 
desirable, of the hospital premises, different from 
that of the hospital itself. In that case, no use of 
any land which must necemrilg bo a nuisance at 
common law was authorized ; it was not shown to be 
im^msible that lands might be acquired in such a 
situation, and of such extent, as to enable a smallpox 
hospital to bo erected upon them without being a 
nuisance to adjoining land. Hero there ean be no 
question that the legislature has authorized acts to be 
done for the necessary and ordinary purposes of the 
railway traffic (c.r/., those complained of in Ilex v. 
j Petttr, 4 B. <$* Ad 30) which would be nuisances at 
common law, but which being so authorized are not 
actionable.” His Lordship then came to the conclu- 
sion, that the jvowers for making cattle yards were 
cjmiem generis with the other ordinary powers of the 
company, and that as the exercise of the ordinary 
powers necessarily created nuisances (e. smoke, 
noise, and so on) which were not actionable, so the 
exercise of the power in question necessarily created 
nuisances wliich were therefore not actionable. 
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Sub-sect. 2. — Nuisances to Incorporeal 
Hereditaments. 

Introductory. — A servitude is a duty or service 
which one piece of land is bound to render, either to 
another piece of land, or to some person other than 
its owner. The pro|>ortv to which the right is 
attached is called the dominant tenement, that over 
which the right is exorcised toeing denominated the 
servient tenement. 

Servitudes are either natural or conventional. 
Natural servitudes arc such as arc neeessury and 
natural adjuncts to the properties to which they are 
attached (such as the right of support to land in its 
natural state), and they apply universally throughout 
the kingdom. Conventional servitudes, on the other 
hand, an' not universal, but must always arise 
either by custom, prescription or grant. The right 
to the enjoyment of a conventional servitude is 
caihxl an eawment or a projit d prendre , .according as 
the right is merely a right of user or a right of 
acquisition. 

As to what kind and what length of user will give 
a right to the various kinds of servitudes known to 
our law, and as to what servitudes are governed by 
the common law doctrines of prescription and what 
by the Prescription Act, all these are matters of real 
property law, for which I must refer the reader to 
works on that subject ; but wherever I shall hereafter 
speak of a servitude imposed, or an easement or profit 
d prendir gained, by custom or prescription, I must 

v . p 
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bo understood to moan properly imposed or gained, in 
accordance with the doctrines of the law in referenoe 
to such matters of title. 


Art. 82 . — Disturbance of Right of Support for Land 

without Buildings. 

(1) Every person commits a tort, who so 
uses his own land as to deprive his neigh- 
bour of the subjacent or adjacent support of 
minerals necessary to retain such neighbour’s 
land in its natural and unencumbered state 
(Backhouse v. Bonomi, 9 II. L. C. 503 ; Birm. 
Corp. v. Allen, G Ch. 1 ). 281). But there is 
no right to the support, afforded by sub- 
terranean water (Vopplewcll v. Ilodkinson , 
L . h\, 4 Ex. 248). 

(2) In order to maintain an action for dis- 
turbance of this right, some appreciable 
damage must l>e shown (Smith v. Thackei'dh , 
L . It., 1 C. P. 504), or, where an injunction 
is claimed, some irreparable damage must be 
threatened ( Birm . Corp. v. Allen, supra). 

(8) The right of support may be destroyed 
or prevented from arising by covenant, grant 
or reservation, but the language of the instru- 
ment must be clear and unambiguous (Iioto- 
v. Wilson, 8 27 . L . C. 348; Aspdcn v. 
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Seddon , L . /?., 10 Ch. App. 394, and cases 
there cited). 

(1) In Humphrey s v. Brogdcn , Ix>rd Campbell (in 
delivering the judgment of the court) Baid : t4 The 
right to lateral support from adjoining soil is not, 
like the supj>ort of one building upon another, sup- 
posed to be gained by grant, but is a right of pro- 
|>erty passing with the soil. If the owner of two 
adjoining closes conveys away one of them, tho 
alienee, without any grant for that purpose, is en- 
tithd to the lateral support of the other dose tho 
verv instant when the conveyance is executed, as 
much as after the expiration of twenty years or any 
longer period, Pari ratiane , whore there are separate 
freehold from the surface of the land and the mines 
btdonging to different owners, we are of opinion that 
Hie owner of the surface, while unencumbered by 
buildings and in its natural ntutr, is entitled to have it 
supported by the subjacent mineral strata. Those 
strata, may, of course, be removed by the owner of 
them, so that a sufficient supjK>rt is left ; but if the 
surface subsides and is injured by the removal of 
these strata, although the ojieration may not have 
been conducted negligently nor contrary to the 
custom of the country, the owner of the surface may 
maintain an action against the owner of the minerals 
for the damage sustained by the subsidence. Unless 
the surface close be entitled to this support from the 
close underneath, corresponding to the lateral sup- 
port to which he is entitled from the adjoining 
surface close, it cannot be securely enjoyed as pro- 
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perty, and under certain circumstances (as where tho 
mineral strata approach the surface and are of great 
thickness) it might be entirely destroyed. We like- 
wise think, that the rule giving the right of support 
to the surface upon the minerals, in the absenoe of 
any express grant, reservation or covenant, must be 
laid down generally, without reference to the nature 
of the strata, or the difficulty of propping up the 
surface, or the comparative value of the surface and 
the minerals.” 

(2) But a servitude cannot be created by the act of 
a third party in cases where, but for that act, no 
servitude would have existed. Between tho land of 
the plaintiffs and that of the defendants, who were 
the owners of a colliery, there was an intermediate 
piece of land, (he coal under which had been worked 
out some years before by a third party. Tho 
effect of the cavity was, that when tho defendants 
worked their coal, subsidence was caused in the 
surface of the plaintiff’s land. It was admitted that 
if the intermediate land had been in its natural state 
no injury would have been caused to the plaintiffs 
by the defendants’ workings. Held, that the plain- 
tiffs had no right of action against the defendants. 
And Sir 6. Jessel, M. R., said : — “ It appears to me 
that it would he really a most extraordinary result 
that the man upon whom no responsibility whatever 
originally rested, who was under no liability what- 
ever to support the plaintiffs’ land, should have that 
liability thrown upon him, without any default of 
own ” (Corpomtion of Birmingham v. Allen, 6 
. 290 ). 
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Exception. — Companies governed by the Railway 
Clauses Consolidation Act, 1845, do not acquire any 
such right to subjacent support, by purchasing the 
surface ; and the owners of the mines may, after 
having gi\en notice to the company, so as to give 
them the opportunity of purchasing the mines, work 
them with impunity, in the ordinary way ( G . W . It. 
Co. v. lien tuff , L. 11., 2 II. L. 2!)). Rut neither will 
an action lie against the company for any damage 
suffered by the mine owner, although jK'rhaps he 
may demand eompwm.sation under tie* a< t (see Dunn 
v. Hina, ('mint ('<>., L. It.. 8 Q. 11. P 


Art. 8:j .— DStm bam '*■ of Support of liuibUtujs. 

(1) A tort is not committed by one, who 
so deals with bis own property, as to take 
away the support necessary to uphold his 
neighbours buildings , unless a right to such 
support has l>eon gained by grant, express 
or implied (Partridge v. Scott, d M. <V W. 
220 ; Brown v. Robins , 4 //. A -V. 1 86 ; N. E. 
R. Co. x. Elliott , 29 L. J., Ch . 808; Angus v. 
Dalton , 6 App. Cas. 740). 

(2) Rut the owner of land may -maintain 
an action for a disturbance of the natural 
right to supjKul for the surface, notwith- 
standing buildings have been erected upon 
it, provided the weight of the buildings did 
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not cause the injury (Brown v. ItobinSy 4 
//. § N. 180 ; Stroyan v. Knowles , 6 *4. 454). 

(1) Thus, in Partridge v. (afo* tup.), it was 

said that “ rights of this sort, if they can be estab- 
lished at all, must, we think, have their origin in 
grant ; if a man builds a house at the extremity of 
his land, he does not thereby acquire any easement 
of support or otherwise over the land of his neigh- 
bour. lie has no right to load his own soil, so as 
to make it require the support of his neighbours, 
unless lie has some grant to that effect.” 

(2) So again, as between adjoining houses, there 
is no obligation towards a neighbour, east by law on 
the owner of a house, merely as sueh, to keep it 
standing and in repair; his only duty being to 
prevent it from being a nuisance, and from falling 
on to his neighbour's property {Chandler v. Robinson, 
4 Ex. Kid). 

(3) But where, on the other hand, houses are built 
by the same owner, adjoining one another, and 
depending upon one another for support, and ore 
afterwards conveyed to different owners, there exists, 
by a presumed grant and reservation, a right of 
support to each house fronr the adjoining ones 
(Richard# v. Rose, 1) Ex. 218). 

(4) And so, where adjoining houses are built by 
separate owners, a right of support may be gained 
by long user (Hide v. Thornborough , 2 C. 4* K 250 ; 
Angus v. Dalton , 6 App. Ca , 740). 

[N.B. — The whole subject of the support of build- 
ings was under the consideration of the House of 
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Lords in the oelebrated case of Angus v. Dutton, 
which was twioo argued before their lordships. In 
the Queen’s Bench Division it was held by two 
judges to one, that where it was admit t<*l that no 
grunt by deed had been made, no implication of a 
grant could arise. The Court of Appeal and the 
House of Lords reversed this, holding that the 
enjoyment during twenty years of the support 
in jK>int of fact raised a presumption that the 
plaintiffs were entitled thereto as a matter of right, 
and that the eireumstanee that no grant of tho oose- 
ment had been made was not material ; although it 
was o|M?n to the defendant to rebut the presumption 
bv evidence, either that the owner of the servient 
tenement did not know the nature of tho easement, 
or was incapable of making a grant. The student 
should study the judgments in this case carefully.] 


Art. 84. — Disturbance of Right to Light and Air. 

(1) There is no right ex jure naturae to the 
free passage of light and air to a house or 
building (2 & 3 Will. 4, c. 71, h. G); but 
such a right may be acquired, either by grant 
(which may be either express or implied) from 
the contiguous proprietors, or by reservation 
on the sale of the servient tenement, or by 
prescription. 

(2) Where such a right lias been gained, 
no person will be allowed to interrupt such 
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passage, unless lie can show that, for what- 
ever purpose the plaintiff might wish to 
employ the light, there would he no material 
interference with it hy the alleged obstruc- 
tion ( Yates v. Jack, L . B., 1 Ch . 295 ; and see 
j>er Best, C. J., in Back v. Stacey, 2 C. Sf P. 
405, and Dent v. Auction Mart Co L . 7?., 2 
JKy. 245 ; ftobson v. JV/ii/finy/atm, L. 7?., 1 £7/. 
442, and Thevd v. Dehenhum, 2 ( f h . 77. 105). 

(0) The question whether there has been 
a distinction in fact depends on the facts of 
each ease ( Parker v. 77ri*/ /Irnwc Hotel Co., 
24 f». 7>. 282). 

(1) Thus, in lVos v. TWA* (*«/*.), where it was 
contends! that tin* pbiint iff was not entitled to relief, 
because, for the purpose of his Mm/ present trade, ho 
was obliged to slmde and subdue the light, and that 
therefore he suffered no actual damage, Ixinl Cran- 
worth said : ** This is not the question. It is com- 
paratively an easy thing to shade off a too powerful 
glare of sunshine, but no adequate substitute can be 
found for a deficient supply of daylight. I desire, 
however, not to be understood as saying that the 
plaintiffs would have no right to an injunction unless 
the obstruction of light were such as to be injurious 
to them in the trade in which they are now engaged. 
The right conferred, or recognised, by the statute 
2 & 3 AVill. 4, c, 71, is an absolute and indefeasible 
right to the enjoyment of the light, without reference 
to the purpose for which it has been used. There- 
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fore, I should not think the defendant had established 
his defence, unless he had shown, that, for whatever 
purpose the plaintiffs might wish to employ the light, 
there would be? no material interference with it ” (and 
msAynxIeyw Glover, L. It., 1 8 Eq. 044, and 10 (7//. 283). 

(2) And so, where ancient lights are obstructed, 
the fact that the owner of the building, to which tho 
ancient rights belong, has himself contributed to the 
diminution of the light, will not in itself preclude 
him from obtaining an injunction or damages ( Top- 
fitly v. Junes, 11 //. L . C. 200; Areedeekne v. Jir/k, 

2 Gift 083 ; Straiyht v. Burn, L . It., 5 Ch. 103). 

(3) Nor will an enlargement of an ancient light, 
(although it will not enlarge the right, Cooper v. 
Iluhhovk, 31 L. J Ch. 123,) diminish or extinguish 
it. And, therefore, where* the owner of a building 
having ancient lights, enlarges or adds to the* number 
of windows, he does not preelude himself from obtain- 
ing an injunction to restrain an obstruction of the 
ancient lights {Aynsley v. Glover , * 

(4) The dominant tenement must be a building; 
and, therefore, a person who grants a lease of a house 
and garden, is not precluded (under the doctrine of 
not derogating from his own grant) from building 
on open ground retaftied by him adjacent to the 
house and garden, though, by so doing, the enjoy- 
ment of the garden, as pleasure ground, is interfered 
with, there being no obstruction of light and air to 
the house (Potts v. Smith, L. It., 0 Eq. 311). 

(*>) Illustration* of implied grant. — A man cannot 
derogate from his own grant. Therefore, if one 
grants a house to A., but keeps the land adjoining 
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the house in his own hands, he cannot build upon 
that land so as to darken the windows of the house. 
And if he have sold the house to one and the land to 
another, the latter stands in the grantor’s plaoe as 
regards the house (see per Bay ley, J., Canham v. 
Fisk, 2 Cr. fy J . 128 ; tiuansboroitgh v. Coventry , 9 
Bing. 309 ; Doric* v. Marshall , De G. 8f Sm. 557 ; 
Freuen v. Phillips , 11 G B N. S. 449). 

(6) And so, where two separate purchasers buy 
two unfinished houses from the same vendor, and, at 
the time of the purchase, the windows are marked 
out, this is a sufficient indication of the rights of 
each, and implies a grant ( Compton v. Richards , 1 Pr. 
27 Glare v. Harding , 27 L. J ., Ex. 28G ; Russell v. 
Watts, 10 App. Cas. 590). 

(7) Similarly, where two lessees claim under the 
mime lessor, it is said that they cannot, in general, 
encroach on one another's access to light and air 
(Coatt* v. Gorham , 1 M. § M. 390; Jacomb v. Knight , 
32 L . «/., r//. (>01). But it would seem that this 
statement of the law is too wide, as it is difficult to 
see what right the second lessee can have against the 
first, for no act of his can bo a derogation from the 
second demise. And, indeed, it has been distinctly 
held, that where the grantor sells the land but retains 
the house, there is no duty upon the grantee of the 
land to abstain from building upon it, and the grantor 
cannot prevent him ; for to do so would be as much 
as in the preceding ease, a derogation from his own 
grant ( White v. B<m f 31 L. </., Ex. 283 ; Wheddon 
v. B arrows, 12 Ch. D. 231). 

(8) Again, if the owner of the dominant tenement 
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authorizes the owner of the servient tenement, either 
verbally or otherwise, to do an act of notoriety upon 
his land, which, when done, will affect or put an end 
to the enjoyment of the easement, and such act is 
done, the licensor cannot retract. Thus, where A. 
had a right to light and air across the area of B., 
and gave B. leave to put a skylight over tho area, 
which B. did : it was held that A. oould not retract 
his licence, although it was found that the skylight 
obstructed the light and air. For it would be very 
unreasonable, that after a party has been led to incur 
expense in consequence of having obtained a licence 
from another to do an act, that other should bo per- 
mitted to recall his licence ( Winter v. liroekwcll , 8 
Eanty d09 ; WM v. Patenmter, Palmer , 71). 

(9) Reservation of light seldom implied. — But 
although by the grant of a part of a tenement there 
will pass to the grantee all those continuous and 
apparent easements over tho other part of the tene- 
ment which are necessary to the enjoyment of the 
part granted, and have been liitherto used therewith; 
yet ns a general rule there is no corresponding im- 
plication in favour of the grantor , though there are 
certain exceptions to this, as in the case of ways of 
necessity. A workshop and an adjacent piece of 
land belonging to the same owner were put up for 
Bale by auction. The workshop was not then sold, 
but the piece of land was. A month after the con- 
veyance the vendor agreed to sell the workshop to 
another person. The workshop had windows over- 
looking and receiving their light from the piece of 
land first sold. The purchaser of the piece of land 



Art. H5. — Disturbance of Water llitjhfs. 

(1) The right to the use of the water of a 
natural surface stream, belongs, jure natiirm 
and of right, to the owners of the adjoining 
lands, every one of whom has an equal right 
to uso the water which flows in the stream ; 
and consequently, no proprietor can have the 
right to use the water to the prejudice of any 
other proprietors ( C/memorc v. Richards , 7 
1L L. Ca . 349 ; Wright v. Howard, I 8. $ 8 , 
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203 ; Dickenson v. Gr. June. Canal Co.> 7 Ex. 
299). 

(2) There can, however, bo no property in 
water which runs through natural undefined 
channels underground ( Chasemore v. Richards , 
sup.) 

(1) Every riparian owner may reasonably use the 
stream for drinking, watering his cattle or turning 
his mill, and other pmqxises, provided he does not 
thereby seriously diminish the stream (see Embrey v. 
Oiretij G Ex. God). 

(2) If the rights of a riparian proprietor are inter- 
fered with, as by diverting the stream or abstracting 
or fouling the water, he may maintain an action 
against the wrongdoer, even though he may not be 
able to prove that he has suffered any act mil loss 
( Wood v. Wand , <J Ex. 748; Embrey v. Owen , G Er. 
*169 ; Crmtley v. IJghtowler , L. R., 2 Ch. 478). 
Nevertheless, where a non-riparian owner, tcith the 
licence of a riparian owner , takes water from a river, 
and after using it for cooling certain apparatus, 
returns it un diminished in value and unpolluted in 
quality, a low er riparian owner has no right of action. 
For his right is to have the water undiminished in 
quantity and undefiled in quality, and tliat right is 
not infringed {Kmsit v. G. E. R. Co., 27 Ch. D. 
122 ). 

(3) And although there can be no property in 
water running through underground undefined 
channels, yet no one is entitled to pollute water 
flowing beneath another’s land. Thus, in Ballard v. 
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Tomlinson (29 Ch. D. 115), where neighbours each 
possessed a well, and one of them turned sewage into 
his well, in consequenoe whereof the well of the other 
became polluted, it was held by Pearson, J., that no 
action lay ; on the ground that, it being settled law 
that a landowner is entitled so to deal with under- 
ground water on his own land, as to deprive his 
neighbour of it entirely, it follows that he is equally 
entitled to render such water unfit for use by 
polluting it. This decision was, however, reversed 
on appeal. For (as was pointed out in a previous 
edition of this work issued while the appeal was 
pending) there is a considerable difference between 
intercepting water in which no property exists, on the 
one hand, and sending a new, foreign and deleterious 
substance on to another’s property, on the other hand. 
The immediate damnum (vi*-, pollution of the 
water) might possibly he no legal damnum ; hut 
allowing sewage to escape into another’s property (for 
ciijus rst solum, rjni rut usque ad inferos) is of itself 
an ii\juria which needs no damnum. 


Art. 86. — Use of Water Rights so as to cause Floods. 

(1) If by means of impediments placed 
in or across a stream a riparian proprietor 
causes the stream to flood the lands of a 
proprietor higher up the stream, he will be 
liable for damages resulting therefrom. 

(2) If a higher proprietor collects water and 
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pours it into the watercourse in a body, and so 
floods the lands of a proprietor lower down 
the stream, he will be liable for damage 
resulting therefrom (Chasemore v. Richards, 7 
II. L . C. 349 ; Sharpe v. Hancock , 8 Sc. N. It. 46). 

Exception. Prescriptive rights. — Kights in dero- 
gation of those of the other riparian proprietors may 
he gained by grant or prescription (Acton v. Blundell , 
12 M. 4* W. 353 ; Car It/on v. Litre ring i 
784; 26 L . J., Ex, 251). 


Akt. 87. — Rights in Artificial Watercourses. 

An artificial watercourse may have been 
originally made under such circumstances, 
and have been so used, as to give all the 
rights which a riparian proprietor would 
have had if it had been a natural stream 
(Sutlife v. Boothe, 32 I. J.. Q. B. 13G). 

(1) Where a loop had been made in a stream, 
which loop passed through a field A., it was held that 
the grantee of A. became a riparian proprietor in 
respect of the loop (Nut tall v. Brace my*//, L. i?., 2 
Ex. 1). 

(2) A natural stream was divided immemorially, 
hut by artificial means, into two branches; one branch 
ran down tft the river Irwell, and the other passed 
into a farm yard, where it supplied a watering trough, 
and the overflow from the trough was formerly dif- 
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fuadd over the surfaoe and discharged itself by per- 
colation, In 1847, W., the owner of the land on 
which the watering trough stood and thence down to 
the Irwell, connected the watering trough with reser- 
voirs which he constructed adjacent to, and for the 
use of, a mill on the Irwell. In 1865, W. became 
owner of all the rest of the land through which this 
branch flowed. In 1867, ho conveyed the mill, with 
nil water rights, to the plaintiff. In an action brought 
by the plaintiff against a riparian owner on the stream 
above the point of division, for obstructing the flow' 
of water, it was held that the plaintiff was entitled 
to maintain the action (Ilo/ker v. Porrit , L . R. } 10 
Ex. (Ex. Ch.) 50). 

(!t) But where the watercourse is merely put in 
for a temporary purjiose, as for drainage of a farm, 
or the carrying off of water pumped from a mine, a 
neighboiuing landlord, benefited by the flow from 
the drain or stream, cannot sue the fanner or mine 
owner for draining off the water, even after fifty 
years’ enjoyment (Urrafrex v. Hayward, 8 Ex. 291). 


Art. 88. — Disturbance of Private Eights of Way (a). 

Where one •'rants land to another, and 
there is no access to the land sold, except 
through other land of the grantor, or no 

(o) The only right of way which call, for 'remark in an 
elementary work of this kind, is that which is said to 
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access to the land retained, except through 
the land sold, the law implies, in the one 
ease, a grant to the purchaser of a private 
right of way over the land retained, and in 
the other case, a reservation to the vendor of 
a private right of way over the land sold 
{Gay ford v. Moffat , L. R n 4 CL 133; Pen- 
nington v. Gotland , 22 L, «/., Ex, 349), and 
any disturbance of such rights constitutes a 
tort. But when the necessity ceases the right 
ceases, but the right revives again when the 
necessity revives ( Holmes v. Goring , 2 Bing, 
70 ; Pearson v. Spencer , 1 B. <y S. 584). 

Therefore, when l>y a subsequent purchase a man 
can approach his land without going over that of 
his neighbour, his right to do so ceases ; but upon 
the re-sale of such subsequent purchase the right 
revives. 


Art. HO . — Diniurbaucf of Rights of Common . 

A person commits a tort : — 

(1) Where, having no right of common, 

he puts leasts on the land ; or, having 
such right, he puts uncommonable 
oi^ps on to it ; 

(2) Where, being a commoner, ho sur- 

charges or puts more beasts on the 


v. 


a 



common than he is entitled to put; 
and 

(3) Where he encloses or obstructs the 
common. 

(1) The lord may by prescription put a stranger's 
cattle into the common, and also, by a like prescrip- 
tion for common appurtenant, cattle that are not 
commonable may be put into the common ; but, un- 
less such prescription exists, the cattle of a stranger, 
or the umcommonable cattle of a commoner, may be 
driven off, or distrained damage feasant, or their 
owner may be sued either by the lord or a com- 
moner. 

(2) Surcharging generally happens where the 
right of common is appendant, that is to say, where 
the common is limited to beasts that serve the 
plough or manure the land, and are levant and 
couehant on tlio estate ; or where it is appurtenant, 
that is to say, where there is a right of depasturing 
a limited number of beasts upon the common, which 
number is taken to be the number which the land, 
in respeot of which the common is appurtenant, is 
capable of supporting tlirough the winter if cultivated 
for that purpose (Can v. Lambert , L. R., 1 Ex. 168). 
A common in gross can only arise from express 
grant to a particular person and his heirs, and, 
having no connection with his land, the number of 
commonable beasts, unless expressly limited by the 
grant, is indefinite. 

Common appendant and appurtenant being limit * 
able by law, a commoner surcharging the common, 
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commits a wrong for which the lord may distrain the 
beasts surcharged, or bring an action, and any com- 
moner may also bring an action, whether the sur- 
charges be the lord or another commoner (Steph* 
Comm,) bk. r. cL riit.). 

(3) ObstrnctioiL — The common being free and open 
to all having oommonable rights over it, it follows 
that when the owner of the land or some other 
person so encloses or otherwise obstructs a common 
that the commoner is precluded from enjoying the 
benefit to which he is by law entitled, the commoner 
may maintain an action (City Commissioners of Sewers 
v. Glass, L . IL, 19 Eq. 134). This may happen, 
either by enclosing the land, or ploughing it up, or 
driving off the cattle, or making a warren and so 
stocking it that the rabbits oat up all the herbage. 
The lord may, however, lawfully make a warren if the 
rabbits be so kept under as not to occasion this injuiy 
(Bullen v. Langdon , C. Eliz. 876). 


Other disturbances. — There are certain other kinds 
of disturbance, for which I must refer to larger 
works. Such are disturbance of patronage, pews, 
franchise, and tenure. 

Art. 9Q.-? Remedy for Nuisances by Abatement 

(1) The law gives a peculiar remedy for 
nuisances by which a man may right himself. 
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This remedy is called abatement, and consists 
in the removal of the nuisance. 

(2) A nuisance may be abated by*the party 
aggrieved thereby, so that he commits no 
riot in the doing of it, nor occasions, 
in the ease of a private nuisance, any 
damage beyond what the removal of the 
inconvenience necessarily requires ( Steph . 
Comm., bJc. v. eh. /.); but a man cannot enter 
a neighbour's land to prevent an apprehended 
nuisance (a). 

(1) Thus, if my neighbour build a wall and ob- 
struct my ancient lights, I may, after notice and 
request to him to remove it, enter and pull it down 
(It. v. Rowirell, 2 tin Ik. 459) ; hut this notice should 
always he given (Davies v. Williams, 10 Q. I). 556). 

(2) J lut when' the plaintiff had erected scaffolding 
in order to build, which building when erected would 
have bmi u nuisance, and the defendant entered and 
throw down the scat folding, such entry was hold 
wholly unjustifiable (Norris v. linker, l Roll. Rep. 

393, /o/. 15). 

(3) Obstructions to watercourses may be abated by 
the party injured, whether by diminution or flooding 
(Robert* x. Rose, L. R 1 Er. 82). 

(4) A commoner may almte on encroachment on 
his common, such as a house (Unties v. William 

(fi) It is generally very imprudent to attempt to abate a 
nuisance. It is far better to apply for an injunction. 
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supra), or fence obstructing his right (Mason v. C<t*ar> 
2 Mod. G6) ; but he cannot abate a warren however 
great a nuisanoe, but must appeal to a court of justice 
( Cooper v. Marshall , 1 Burr . 22G). 


Aht. 91 . — Remedy of Reversioners for Nuisances. 

Whenever any wrongful act is necessarily 
injurious to the reversion to land, or has 
actually l>een injurious to the reversionary 
interest, the reversioner may sue the wrong- 
doer ( lledingfichl v. Onslow , 1 & fund, .*122). 

(1) Thus, opening u new door in a house may be 
an injury to the reversion, even though the house is 
none the worse for the alteration ; for the more alte- 
ration of property may lx* an injury { Young v. 
Spencer , 10 B . $ C. 145, 152). 

(2) So if a trespass be accompanied with an 
obvious denial of title, as by a public notice, that 
would probably be actionable (see judgment, Dobson 
v. Black mo re, 9 Q. B. 991). 

(3) So, the obstruction of an incorj>oreal right, as 
of way, air, light, water, &c., may be an injury to 
the reversion (Kidgell v. Moore, 9 C. B. 304 ; Met. 
Am. Co. v. Petek, 27 L. J., C. P. 330 ; Grccmhule v. 
v. Holliday, 6 Bing. 379). 

(4) But an action will not lie for a trespass or nuisance 
of a mere transient and temporary character (Baxter 
v. Taylor , 4 B . Ad. 72). Thus, a nuisance arising 
from noise or smoke will not support* an action by 
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the reversioner {Mumford v. 0. W. 8f IF. It. Co., 
26 L. « I, Ex. 265 ; Simpson v. Savage , 26 L. J., C. P . 
50). Some injury to the reversion must always be 
proved, for the law will not assume it from any acts 
of the defendant {Judge I l v. Moore , sup.). 
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CHAPTER IV. 

Of Torts founded on the direct Infringement 

of Private Rights. 

Introductory. — Hitherto wo have Inm considering 
torts in which there was a wrongful act distinct from 
the damage to the plaintiff, and which might, if it 
had not boon followed by damage, have given no 
right of action. 8ueh wrongful acts depend, as we 
have seen, u|>on (1) a state of mind from which the 
law infers malice, that is, a conscious, or intentional 
violation of law to another's prejudice ; or (2) a 
♦•curse of conduct from which the law infers negli- 
gent, or reckless indifference to the rights of others; 
or (3) an usurpation of powers, or an abstention from 
duties in relation to proj>crty of the defendant or 
the public, which may or may not cause private 
damage. 

The class of torts irt>out to be considered, however, 
differs from all the foregoing, by reason of the 
wrongful act and the damage resulting from it being 
practically indivisible. These are what are spoken 
of in many text books as injuria. They require no 
proof of intention to commit a wrong, and no proof 
of damage resulting from it. The mere fact that a 
private right has been infringed tcilfidltt lawful 
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constitutes of itself both wrongful act and damage, 
and gives the party affronted a right of action, even 
although his actual surroundings may liave been 
improved rather than depreciated. 

Such torts usually consist of infringements of the 
rights of liberty, of immunity from assault and 
battery, or of the enjoyment of real or personal 
property, including in the hitter term incorporeal 
projierty consisting of monopolies or rights of exclusive 
user in relation to patented inventions, trade marks, 
designs, and literary productions. 


Section I. 

or vm.sk , 


A H i . 9 '2 . — Dtji n if ion . 

f False imprisonment consists in the im- 
. position of a till&Ljaatraiiit for some period, 
f j however short, upon the liberty of another, 
i without sufficient legal authority (Bird v. 

• >foueSy 7 Q. H. 74 -i). The restraint may be 
either physical or by a mere show of 
authority. 

« 

Moral restraint. — Imprisonment does not imply 
incarceration, bat any restraint by force or show of 
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authority. For instance, where a bailiff tells a per- 
son that he has a writ against him, and thereupon 
such person peaceably accompanies him, that consti- 
tutes an imprisonment (Grainger v. Hill , 4 Bing. 
N. C. 212 ; see Harrey v. Matjne, 6 Ir. It., C. L . 
417). But some total restraint there must be, for a 
jtfirtial restraint of locomotion in a particular direction, 
(as by preventing tlie plaintiff from exercising his 
right of way over a bridge,) is no imprisonment ; for 
no restraint is thereby put upon his liberty (Bird v. 
Jones, 

The rules which apply to imprisonments by private 
persons, ami those which apply to imprisonments by 
judges and other magistrates, are necessarily diffe- 
rent. It will 1 k‘ tlierefon* more convenient to consider 
them separately. 


CB- SECT. 1. Or lMHilSONMEMS BY PMVAIE I’EitSOXS 

AND < 


Art. 93 . — General Immunity from .. 

(1) A person who arrests or imprisons 
another without a legal, and legally exe- 
cuted, warrant, commits a tort, except in 
certain exceptional cases. 

(2) Wljjere an arrest can only lawfully be 
made by warrant, the person arresting must 
liave it with him at the time, Trendy to 
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produced if demanded ( UttUard v. Loxton, 31 
X. M. C. 123). 

Ulus, fear either a constable or private person to 
arrest a person who is suspected of a mere mis- 
demeanour, or a person who has oommitted a past 
assault, or the like, without the warrant of a magis- 
trate, is a false imprisonment, for which the party 
making the arrest will be liable, even although the 
party arrested might have been properly arrested, 
had a warrant been obtained. 

Exceptional oases justifying arrests by private 
persons. — In the following cases, a private citizen 
may arrest another with impunity, viz. : — 

(1) Bail. — A person who is bail for another may 
always arrest and render him up in his own discharge 
(Exp, Lync , 3 Stark. 132). 

(2) Felons. — A treason or felony having been 
actually committed, a private person may arrest one 
reasonably, although erroneously, suspected by him ; 
but the suspicion must not be mere surmise (Beckwith 
v. Phiiby, 0 B. 4* C. 035). 8o a person may arrest 
another in order to prevent him from committing a 
felony. 

In an action for false imprisonment, where the de- 
fendant, in older to justify himself, must prove that a 
felony was in fact committed, and where it appears that 
if it were committed it could only have been committed 
by the plaintiff, the fact that the latter has been tried 
for the alleged felony and acquitted, do€s not estop 
the defendant from giving evidence that he did 
really commit it. For the verdict in the criminal 
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trial was res inter alio^acta y and could not reasonably 
be held binding on the defendant in a distinct 


proceeding (CahM v. FUzgMon, 10 L . JK. Jr. 871). 

( 8 ) 3ftnw^k«a3LJl£^^ — private peroon xsmjr aand 
ought to arrest one committing, or about to oommit, 
a breach of the peace, but not if the affray be over, 
and not likely to recur (Timothy v. Simpson, 1 Ct\ 
Jf. % JR. 767). 

W HightjiffMxdsr*.— Any person may arrest and 
take before & justice one found committing an indict- 
able offence between 9 p.m. and 6 a.m. (14 & 15 Viet, 
c. 19, 8. 11). 


(5) MaUeiouiJ^irers . — The owner of proj>erty or 
his servant may arrest and take before a magistrate 
any one found committing malicious injury to such 

property (14 & 15 Viet c. 19, s. 11 ; 24 & 25 Viet, 
e. 97). 


^ ^ ft ^ or p s wti * A private person, 

to whom goods are offered for sale or pawn, may, if 
he has reasonable ground for suspecting that an 
offence against the Larceny Amendment Acts (24 & 
25 \ ict. c. 96 ; 35 & 86 \ iet. c. 93, s. 34) has been 


committed with respect to them, arrest the person 
offering them, and take him and the property before 
a magistrate. 


(?) V agrants .— -Any person may arrest, and take 
before a magistrate, one found committing an act of 
vagrancy (5 Geo. 4, c. 83). 

N.B. Such acts are soliciting alms by exposure of 
wounds, indecent exposure, false pretences, fortune- 
telling, betting, gaming in the puClic streets, and 
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many other acts, for which f must refer to the 4th 
section of the Act, 

(8) Brawlers. — A churchwarden may apprehend, 
and taEebefore a magistrate, any person disturbing 
divine service (14 & 15 Viet. c. 19, s. 11). 

(9) Other cases depending upon relationship. — 
Offioers in the army or navy may imprison their 
subordinates. So a parent may look up his child, 
and perhaps a husband liis wife, and a master his 
apprentice. 

(10) Particular exceptions. — In London, the owner 
of property may arrest any one found committing 
any indictable offence, or misdemeanour in respect to 
such projverty, punishable u{>on summary conviction. 

Most private Kail way Acts, too, give power to 
officers of the company to detain unknown offenders 
against the Act. 

Ship masters have special powers of imprisoning 
crew and passengers. 

Special i vow era, too, am frequently given to the 
police of certain towns and cities, by their Local 
Acts. 

Under the above exceptions numbered 4, 5, and 7, 
it is no excuse to prove the commission of tho offence 
immediately fufore the arrest, for the arrest must be 
made in the course of the commission of the offence 
{Simmon v. Milligan , 2 <7. B. 533). 

Exceptional cases justifying arrests by constables 
without warrant. — Of course a constable can arrest a 
person in his capacity of a private citizen wherever a 
private citizen could do so. But in addition to such 
cases, he has greater powers conferred upon liim than 
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ordinary individuals, ii order that he may efficiently 
perform his duty as a guardian of the public peace. 

(1) Cases of suspected felony. — As we have seen, a 
private person can only arrest a suspected felon in 
cases where a felony has actually been committed by 
*om one ; and if it should turn out that no such felony 
was ever committed, lie will be liable however reason- 
able liis suspicions may have been. It would, how- 
ever, be obviously absurd to require a constable to 
satisfy himself at Ins peril that a felony had been in 
fact committed, before acting ; and consequently the 
law provides that a constable may make on arrest 
mertly u]>on reasonable suspicion that a felony has 
been committed, and that the party arrested was the 
doer ; and even though it should turn out eventually 
that no felony has been committed he will not be 
liable (Marsh v. Loadvr, 14 C. B . , N. S. ; Griffin 
v. Cabman, 28 L. J Ex. I'M). Tlic suspicion, how- 
t 4 ver, must he a reasonable one, or the constable will 
be liable. Thus, a jiersou told the defendant, a 
constable, tliat a year previously he had hod his 
harness stolen, and tliat he now saw it on the plain- 
tiffs horse, and thereu]K>n the defendant went up to 
the plaintiff and asked him where he got his harness 
from, and the plaintiff making answer that ho had 
bought it from a j>erson unknown to him, the con- 
stable took him into custody, although he had known 
liitn to be a respectable householder for twenty years. 
It was held that the constable had iio reasonable 
cause for« suspecting the plaintiff, and was conse- 
quemly liable for the false imprisonment {Hogg v. 
Ward, 27 L. J. Ex. 448). 
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But where one man falsely charges another with 
having committed a felony, and a constable, at and 
by liis direction, takes that other into custody, the 
party making the charge, and not the oonstable, is 
liable (Davies v. Russell , 2 M. P. 607). “ It 

would be most mischievous/’ Lord Mansfield remarks, 
“ that the officer should be bound first to try, and at 
his peril exercise his judgment as to the truth of the 
charge. He that makes the charge alone is answer- 
able ” (Griffin v. Coir man, 4 JL $ N. 263). 

(2) Breakers of peace. — A oonstable may and 
ought to arrest one committing, or about to commit, 
a broach of the peace, even after the affray (so that 
it be immediately after), in order to take the offender 
Indore a magistrate (R. v. Light, 27 L. J. 3L C. 1). 

(4) Malicious insurers. — A constable may arrest 
and take before a magistrate anyone found committing 
malicious injury to property (14 & Id Viet. c. 19, 
s. 11 ; 24 & 25 Viet. c. 97)/ 

(4) Brawlers. — A constable may arrest and take 
beforo a magistrate anyone interrupting divine 
service (14 & 15 Viet. c. 17, s. 11). 


. 2. — Op Imprisonment by Jumcial Officers. 


Art. 94. — General Authonfy of Judicial Officers . 

(1) No judicial officer, invested with autho- 
rity to imprison, is liable to an action for a 
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wrongful imprisonment, unless he acted 
beyond his jurisdiction [Dos wall v. Impey , 
1 B. 6f m O. 169; Kemp v. Neville, 10 C. B. } 
N. S . 523): not even though he imprisons 
the plaintiff maliciously ( Peon v. Smith , 18 
7 . B . 126; Dawkins v. Panic A X. /?., 5 (?. 

(2) In order to constitute a jurisdiction, 
such officer must have before him some suit, 
compliant, or matter in relation to which he 
has authority to inflict imprisonment or arrest. 

(1) Iu the case of Scott v. Stansjivht (L. It., 3 
220), which, though an action of slander, will very 
well repay a careful perusal, Kelly, < 7 . 11., remarks, 
“It is essential in all courts, tlmt the judges, who 
are appointed to administer tin* law, sliould be 
permitted to administer it under the protection of 
the law inde]K*mlontly and freely, without favour 
and without fear. This provision of the law is not 
for the protection or benefit of a malicious or corrupt 
judge, but for the benefit of the public, whoso 
interest it is that the judges should be at litarty to 
exercise their functions* with independence, and with- 
out fear of consequences. How could a judge so 
exercise his office, if he were in daily and hourly fear 
of an action being brought against him, and of 
having the question submitted to a jury, whether a 
matter, on v^uch he has commented judicially, was or 
was not relevant to the case before him ? Again, if 
a question arose as to the bona Jitlm t>f the judge, 
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it would have, if the analogy of similar eases is 
to be followed, to be submitted to the jury. It is 
impossible to over-estimate the inconvenience of such 
a result. For these reasons I am most strongly 
of opinion that no such action as this can under any 
circumstances be maintainable ” (a). 

(2) Whoro a court has jurisdiction of a matter 
before it, but acts erroneously, the parties suing 
(unless they acted malieiously), the court itself, and 
the oflieers executing its orders or warrants, will be 
protect'd from any action at the suit of a person 
arrested. But where it lifts no jurisdiction all these 
parties may be liable (Corny n, J)iy. (it. (Jaunty Court , 
8; Jlouhtvn v. Smith, 14 Q. 11 841 ; Went v. Small- 
f nW, 3 M. W. 421 ; Wingate x. Waite, 0 M. Sf W. 
740; Ih'otm v. Watson, 23 L. T. 745). 


(n ) Whether a magistrate would 1 m* tquully exempted from 
liability in ru-es whuv he lmd uct»*d maliciously, does not 
mh‘Iii to have Wen deenWl. It will at once appear that the 
judgment of the Chief Huron, wliirh I have cited at consider- 
uhle length on aectnmt of it* lurid enunciation of the prin- 
ciples on which this exception is bused, is broad enough to 
include actions brought agaiust a justice of the peace. At 
the same time, it must W uduiittcd the first section of Jerv is* 
Act (11 & 12 Viet. e. 41), as has Ikh.*u pointed out by Mr. 
Iloscoc in his Law of Nisi l‘rius Evidence, would seem to 
imply that such an action could lie supported. There the 
matter rests, but I confess I have little doubt, should the 
question ever arise, that, providtxl he acts within his juris- 
diction, a magistrate is no more answerable (by action, that 
is to say) for a malicious act, than is a jud^e of a county 
court or of the High Court. In this opinion the learned 
author above cited seems to concur* 
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(3) So where a magistrate acts without those 
rireurastftnees which must txmeur to give him juris- 
diction he will be liable {Morgan v. Hughe*, 2 T. It. 
225). Bfit an information brought before a magis- 
trate, charging an offence within his cognisance, 
gives him jurisdiction {Cure v. Mountain, 1 M. G. 


Akt. Oo. — P rima facie Jurisdiction sujfieienf to ere 

Judicial Ojfirer. 


The judge of an inferior court, having a 
prima facie jurisdiction over a matter, in not 
rcsjsmsible for a false imprisonment com- 
mitted on tin 4 faith of such prima facie juris- 
diction, if, by reason of something of which 
he could have no means of knowledge, he 
really has no jurisdiction ( C abler v. llalket /, 
3 Moore, P. (\ (\ ‘JX). 


Thus if, through an erroneous statement of fact*, a 
} verson l>e arrested under process of an inferior court, 
for a cause of action not accruing within its jurisdio 
tion, no action lies aganist the judge or officer of the 
court, but against the plaintiff only ( Olliett v. B< 

2 W. 


Art. 06 . — Pacer to imprison for Contempt of Court „ 

The su]>erior courts of law and equity 
have jurisdiction to punish by commitment 

v. R 
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for any insult offered to /them, and any libel 
upon them, or any comtemptuous or im- 
proper conduct committed by any* person 
with respect to them ; but inferior courts of 
record have power only to commit for con- 
tempts committed in court. 

(1) During the pendency of a suit in a superior 
court, the publisher of a newspaper commits a con- 
tempt, if lie publishes extracts from affidavits with 
comments upon them (Tkhborne v. Mosfyn , L. 2?., 7 
Eg. 50). 

(2) Where an indictment has been removed into 
the Queen’s Bench Division, and a day appointed for 
trial, the holding of public meetings, alleging that 
the defendant is not guilty, and that there is a con- 
spiracy against him, and that he cannot have a fair 
trial, is a contempt of court (Onsloie'u and Whatley's 
ease, Hey. v. Castro , L . 2?., 9 Q. B. 219). 

(3) A solicitor is guilty of a contempt of court in 
writing, for publication, letters tending to influence 
the result of a suit (Davis v. Eley , I». JR., 7 Eq . 49). 

(4) It seems that a judge of a oounty oourt hap 
power only to oommit for contempts committed before 
the oourt and whilst it is sitting. (See 22. v. Leroy f 
Weekly Notes , Feb . 8, 1873.) 

(6) A justice of the peace may commit one who 
calls him, in oourt, a liar (Rex v. Revel, 1 Str. 421). 
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Art. 97 . — Power or Magistrate h to imprison. 

(1) If a felony, or breach of the peace, lie 
committed in view of a justice, he may per- 
sonally arrest the offender or command a 
bystander to do so, such command being a 
good warrant. But, if he bo not present, ho 
must issue his written warrant to apprehend 
the offender (2 Hale , PI. Cr. MG). 

(2) Where a justice acts in a matter with- 
out any, dr beyond his, jurisdiction, a person 
injured by any conviction or order issued by 
such justice in such matter cannot maintain 
an action in respect thereof, until such con- 
viction shall have been quashed by the 
proper tribunal in that behalf ; nor for any- 
thing done under a warrant followed by a 
conviction or order, until such conviction be 
quashed ; nor at all for anything done under 
a warrant for an indictable offence, if a sum- 
mons had been previously served and not 
obeyed. (See 11 & 12 Viet. c. 44.) 

Constables executing the warrants of justices issued 
without jurisdiction are specially protected by 24 Geo. 
2, c. 44, as. 6, 8, from any action, unless they have 
refused for six days after written demand to produce 
the warrant.* 

It may be also observed that, by sec^ 9, a month’s 
notice is required to be given before commencing an 

m2 
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action against a justice for any act done in the exe- 
cution of his office ; and by 11 & 12 Viet. o. 44, s. 11, 
if after such notice, and before the commencement 
of the action, the justice tender a sum of money in 
amends, then if tire jury shall be of opinion that such 
sura is sufficient, they shall give their verdict for the 
defendant. A justice acting maliciously is neverthe- 
less entitled to notice, and to tender amends (Lean/ 
v. Patrick, 15 Q. B . 272). ‘ 


Art. OS. — Limitation. 

No action can be brought for false im- 
prisonment except within four years next 
after the cause of action arose. But as im- 
prisonment is a continuing tort, the period 
runs from the last day of the imprisonment, 
and not from the first. 

Exceptions. — (1) Justices. — An action against a 
justice of the }>eaoe for anything done by him in the 
execution of his office, must be commenced witliin six 
calendar months next after the commission of the act 
complained of (11 & 12 Viet. c. 44, s. 8). 

(2) Constables. — Various Acts for the appointment 
and regulation of police, limit the period witliin which 
actions may be brought against them. The follow- 
ing are the most important : 10 Geo. 4, e. 44, relat- 
ing to the Metropolitan police, by sect. 41 enacts 
that all actions for anything done in pursuance of 
the Act shall, be (inter alia) commenced within six 
calendar months, and that a month's written notion 
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shall be given to thent ; and the same provision Is 
extended to special constables and county policemen 
by 1 & 2 Will. 4, c. 41, and 2 & 3 Viet. c. 93, 
respectively. Borough constables are protected in a 
similar manner by 5 & (> Will. 4, c. 70, s. 113 : and 
sect. 76 of the same Act enacts that men sworn ns 
such shall not only within the borough, bul also 
within the county in which the same is situated, and 
in any county within /seven miles of such borough, 
have all such powers and privileges, and l>e liable to 
all such duties and responsibilities, as any constable 
at the tim£ of the passing of that Act had or there- 
after might have within his constable wick. 

Constables may also pay money into court. (See 
11 & 12 Viet. c. 44, ss. 9, 11.) 

All such actions against justices and constables 
must (by various Acts) be laid in the county in which 
the trespass was committ<*d. 

Habeas corpus. — In uddition to the remedy by 
action, the law affords a peculiar and unique sum- 
mary relief to a person wrongfully imprisoned, viz., 
the writ of halva* cor pm ad subjiciendum. 

This writ may !>© obtained by motion made to any 
superior court, or to any judge when those courts are 
not sitting, by any of her Majesty’s subjects. The 
party moving must show probable cause that t|ie 
i*erson whose release he desires is wrongfully de- 
tained. If the court or judge thinks that there is 
reasonable ground for suspecting illegality, the writ 
is ordered tp issue, commanding the detainer to pro- 
duce the party detained in court on a specified day, 
when the question is summarily determined. If the 
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detainer can justify the detention, the prisoner is 
remitted to his custody. Ii not, he is discharged, 
and may then have his remedy by action. (See 31 
Car. 2, c. 2 ; and 56 Geo. 3, c. 100.) 


Section II. 

OF A 88 A VLT ANI) BATTERY . 

Causing Death. — Direct personal injuries causing 
death are crimes of a most heinous nature. They 
rather come, therefore, under the ordinances of the 
criminal than of the civil law. rutting these aside, 
nil other direct bodily injuries may be considered as 
either assaults or more or loss aggravated forms of 
battery. 


Art. 99 . — Definition of Assault. 

An assault is an attempt or offer to do 
harin to the person of another, which might 
have succeeded if persevered in, or would 
have succeeded but for some accident. 


(1) Thus, if one make an attempt, and have at the 
time of making such attempt a present primd fade 
ability to do harm to the person of another, although 
no harm be actually done, it is nevertheless an assault. 
For example, menacing with a stick a person within 
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reach thereof, although^ no blow be struck {Read v. 
Coker, 13 C. B . 8oO) ; or striking at a person who 
wards off the blow with his umbrella or walking 
stick, would constitute assaults. 

(2) But a mere verbal tlireat is no assault : nor is 

a threat consisting, not of words but gestures, unless 
there be a present ability to carry it out. This was 
illustrated by Pollock, C. B., in Collet v. Grey (4 
Exeh. 744). 44 If, 1 said that learned judge, “you 

direct a wea}»on, or if you raise your fist within those 
limits which give you the means of striking, that 
may be an assault ; but if you simply say, at such a 
distance as that at which you cannot commit an 
assault (</), * I will commit an assault,’ I think that 
is not an assault.” 

(3) To constitute an assault there must be an 
attempt . Therefore, if a man says that lie would hit 
another were it not for something which withholds 
him, that is no assault, as there is no apparent attempt 
( T utter ci lie v. Savage, 1 Mod. 3). 

(4) For the same reason shaking a stick in sjk>rt at 
another is not actionable (see Chr intoy her non v. Bare , 
11 Q. B. 477). 

Art. 100.— Definition of Battery. 

Battery consist# in touching another’s 
person hogtikdy or against his will, however 
slightly ( Raiding* v. Till, 3 M. Sf W. 28), 

This touching may be occasioned by a missile or 

(a) Query — Battery. * 
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any instrument set in motioy by the defendant, as 
by throwing water over the plaintiff (. Russell v. Horne, 
8 A. 8f E. 002), or spitting in his face, or causing 
another to be medically examined against his or her 
will (Differ v. Braddell, 29 W. It 239). In accord- 
ance with the rule, a battery must bo involuntary : 
therefore a voluntarily suffered beating is not action- 
able; for volenti non fit injuria ( Chrisfojdierson v. Hart , 

1 1 Q. It 477). Merely touching a person in order 
to engage his attention is no battery {Coward x.Bad - 
drin/, 28 L. J., Rr. 2<>1). 

' 9 

Wounding and Maiming. — If the violence l>o so 
severe as to wound, the damages will be greater than 
those* awarded for a mere battery; so, also, if the 
hurt amount to a mayhem (that is, a deprivation of 
a member serviceable for defence in fight) ; but other- 
wise the same rules of law apply t<» these injuries as 
to ordinary batteries. 


Art. 101 . — General Liability for Ax#aa If and Batten/. 

Any person who commits an assault or 
battery without lawful authority commits a 
tort. 

v Inception*. — (l) Self-Defence. — A batter}' is justi- 
fiable if committed in self-defence. Such a plea is 
culled a plea of u son ussault demesne.” But to 
support it, the battery so justified must have been 
committed in actual defence, and not afterwards and 
in mere retaliation {Cockwft v. Smith, 11 Mod. 43). 
Is either does every* common battery excuse a mayhem. 



OF ASSAVLT AND MATTERY. 


m 


As, if “ A. strike B., B. cannot justify drawing his 
sword, and cutting off A.*s hand,” unless tliei*e was 
a dangerous scuffle, and the mayhem was inflicted 
in self-preservation [Cooper v. Beale, L. liny in. 177). 

(2) Defence of property. — A battery committed in 
defence of real or personal property is justifiable. 

Thus, if one forcibly enters my house, 1 may 
forcibly eject him; but if lie enters quietly, I must 
first request him to leave. If after that ho still 
refuse, I may use sufficient force to remove him, in 
r* listing which he will be guilty of an assault 
( Wheeler \\ Whiting, 9 (\ $ P. 295 ). 

So. a riotous customer may be removed from a shop 
after a rtspiest to leave. For the same reason, where 
the violence complained of consisted in the defendant 
attempting to take away certain rabbits from the 
plaintiff, which did not belong to him but to the 
defendant’s master, and width the plaintiff had re- 
fused to give up. the defendant was held to have a 
good defence to an action of assault ( Bladen v. Higgs, 
10 a if., a: S. 713 ; affirmed, 11 H. L. C. 921). 

(3) Correction of pupil. — A father or master may 
moderately chastise his son, pupil, or apprentice 
(Penn v. Ward, 2 (V., M. § II. 338). 

Other exceptions. — An assault may he committed 
in order to stop a breach of the ]>eace ; to arrest 
felon, or one who (a felony having actually been 
committed) is reasonably suspected of it ; in arresting 
a person found committing a misdemeanor between the 
hours of 9 p.m. and 6 a.m. ; and in arresting a mali- 
cious trespasser, or vagrant under the Vagrancy Act. 

A churchwarden or beadle may eject a disturber 
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ol a congregation, and a master of a ship may assault 
and arrest an unruly passenger. So assaults and 
batteries, committed under legal process, are justifi- 
able ; but a constable ought not unnecessarily to hand- 
cuff an unoonvicted prisoner, and if he do so he will 
be liable to an action ( Griffin v. Coleman , 28 L. J., 
Ex. 134) (a). And, generally, where force is justi- 
fiable, no greater force can be lawfully used than the 
occasion requires. « 


Art. 102. — ■Institution of Criminal Proceedings 
endnnyers linjfd of Action, 

When' any person unlawfully assaults or 
beats another, two justices of the peace, upon 
complaint of the party aggrieved, may hear 
and determine such offence, and if they deem 
the offence not to lx? proved, or find it to 
have boon justified, or so trifling as not to 
merit any punishment, and shall accordingly 
dismiss the complaint, they must forthwith 
make out a certificate stating the fact of such 
dismissal, and deliver the, same to the party 
charged ; and if any person shall have 
obtained such certificate, or having been con- 
victed shall have suffered the punishsnent inflicted, 

(«) The nunc rule as to notice, tender or amends, and 
limitation applies to batteries committed by constables in 
the execution of* their duty as in false imprisonment. 
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he shall be released from all further or other 
proceedings, civil or criminal, for the same 
cause (24 & 25 Viet. c. 100, ss. 42 — 45). 

(1) As to what constitutes a “ hearing,” see 
Vaughton v. Bradshaw, 9 C . 2?., N. S . 103. The 
accused being ordered by the magistrate to enter 
into reoognizances to keep the peace and to pay the 
recognizance fee, will nqt constitute a bar to an action 
(Hurt Ivy v. Iliiuiniars/i, L. It, , 1 C. P. *353). 

(2) The granting a certificate by a magistrate 
where the complaint is dismissed, is not merely dis- 
cretion luy. A magistrate is bound, on proi>er appli- 
cation, to give the certificate mentioned in the section 
(Hancock v. Some*, 28 L. J„ M. C. 196) ; and, if lie 
refuses to do so, may be compelled by mandamus 
(Coster v. Hethenngton , 28 L. t M. C. 198). 

(3) The words “ from all further or other prom*l- 
ings against the defendant, civil or criminal, for the 
same cause,” include all proceedings against the 
defendant arising out of the same assault, whether 
taken by the prosecutor or by any other [x-rson con- 
sequentially aggrieved thereby (Manjnr and t rife v. 
Brotcn, 1 C. P. Die. 97). 

(4) If a person is charged with an assault, and the 
complaint is dismissed and a certificate given him, 
he cannot avail himself of the defence under the 
statute, when sued on for the tort, unless he specially 
pleads such defence (Harding v. King, 6 C. Sf P. 
427). 
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Art. 103 . — Amount of Damages. 

In assessing what amount of damages may 
be recovered for an assault, or battery, the 
time when, and the place in which, the as- 
sault took place should be taken into con- 
sideration. 

Thus, an assault commit toil in a public* place calls 
for much higher damages than one committed wlieiv 
there are h*w to witness it. “ It is n greater insult," 
remarks Hat hurst, J., in TuUkh/v v. JfTjdr (3 WU*+ 
19), k ‘ to 1 m* beaten upon the It oval Exchange than 
in a private mom.” 

Art. 1 0 1. — Limitation. 

No action can lx* brought for assault or 
battery except within four years next after 
the cause of action arose. 
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Section III. 


OF TRESPASS TO LAND AND DISPOSSESSION. 


Sub-sect. 1.— Of Trespass quark clausum fkbojt. 


Art. 105. — 

• 

Trespass yuarc clausum fregit, is a 
committed in respect of another man's land, 
hv entry on the same without lawful autho- 

*" — *r-“— — *'*• 

rity. It constitutes a tort wit hout proof of 
actual damage. 

(1) Thus, driving noils into another’s wall, or 
placing objects against it, are trespasses < Lanrenev v. 
Ohe<\ 1 Stark. *22 ; Grigory v. Piper, 0 Ji, ff (\ 
* 01 ). 

(2) So, it is a trespass to allow one’s entth* to stray 
on to another’s land, unless there is contrilmtory 
misconduct on his jjart, such as keeping in disrepair 
a hedge which he is bound by prescription or other- 
wise to repair {Lie v. Why, 34 L. J ., C. P. 212) ; 
but, if no such duty to repair exists, the owner of 
cattle is liable for their trespasses even uj*on unin. 
closed land ( Boyle v. Tamil n , 0 B. Sf (\ 337), and 
for all naturally resulting damage. But see Sanders 
▼. TmpC y 51 L. T. 203, as to tresj masses by dogs, 

(3) Where one has authority to use another’s land 
for a particular purpose any user going beyond the 
authorized purpose is a trespass, ft ius, where the 
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lord of a manor entitled by custom to convey mine- 
rals (jotien within the manor along subterranean pas- 
sages under the plaintiff’s land, brought thereunder 
minerals from mines gotten outside the manor, it was 
held to be a trespass ( Eardley v. Lord Granville, 24 
W ; R. 528). 

P/gftftptipni — In the following cases a person has 
lawful authority to enter upon another’s land : — 

(1) Retaking goods. — If one takes another’s goods 
on to his land, the latter may enter and retake them 
{Put rich v. Cole rick, 3 M. Sf W. 485). 

(2) Cattle. — If cattle escape on to another’s land 
through the non-repair of a hedge which the latter 
is bound to repair, the owner of the cattle may enter 
and drive them out (see Faldo v. Ridge , Yelr. 74). 

(3) Distraining for rent.— 8o a landlord may enter 
his tenant’s house to distrain for rent, or an officer to 
servo a legal process {Keane v. Reynold 2 E. § B. 
748) ; but he may not break open the outer door of 
a house. 

(4) Reversioner inspecting premises. — A rever- 
sioner of lands may enter, in order to see that no 
waste is being committed. 

(5) Escaping danger. — A trespass is justifiable if 
committed in order to escape some pressing danger, 
or in defenoe of goods. 

(6) Grantee of easement. — And the grantee of an 
easement may enter upon the servient tenement, in 
order to do necessary repairs ( Taylor v. Whitehead , 2 
Doug . 745). 

(7) Public rights. — Land may be entered under 
the authority of a statute {Bearer v. Mayor, fyc. qf 
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, 26 L . Q . B . 311), or in exercise of a 

public right, as the riglit to enter an inn, provided 
there is accommodation (Damey v. Rieha triton, 3 E. 
8f B. 1859). 

(8) Liberum tenementum. — Lastly, land may be 
entered on the ground that it is the defendant’s. 
This latter, known as the plea of liberum tenementum , 
is generally pleaded in order to try the title to lands. 


Art. 10G.* ab initio. 

(1) Whenever a person has authority given 
him by law to enter upon land* or tenements 
for any purpose, and he goes Jbeyond or 
abuses such authority, by doing that which 
he has no right to do* then, although the 
entry was lawful, he will be considered aaa 
trespasser ab initio . 

(2) But where authority is not given by 
thejaw, but by the party, and abused, then 
the person abusing such authority is not a 
trespasser ab initio . 

(3) The abuse necessary to render a person 
a trespasser ab initio must be a misfeasance,* 
and not a mere nonfeasance ( Six Carpenters? 
case , 1 8m. L. C. 132). 

Thus, in the above case, six carpenters entered an 
Inn and were served with wine, for which they paid. 
Being afterwards at their request supplied with more 
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wine, they refused to pay for it, and upon this it was 
sought to render them trespalsers ab initio , but without 
sucoess ; for although they had authority by law to 
enter (it being a public inn), yet the merfe non-pay- 
ment, being a nonfeasance and not a misfeasance, 
was not sufficient to render them trespassers. 


Art. 107. — Possession nvccssunj to maintain an Action 

for Trespass. 

(1) In order to maintain an # action of 
trespass the plaintiff must be in the possession 
of the land ; for it is an injury to possession 
rather than to title. 

(2) The possession of land suffices to 
maintain an action of trespass against any 
person wrongfully entering upon it; and if 
two persons are in possession of land, eacli 
asserting his right to it, then the person who 
lias the title to it is to be considered in 
actual possession, and the other person is a 
mere trespasser ( Jones v. Chapman , 2 Ex. 
821 ). 

' (3) Where a person is in jK>ssession of 
land the onus lies upon a primd facie trespasser 
to show that he is entitled to enter ( Asher v. 
Whitlock , X. R. y 1 <?. B. 1). 

(1) Thus a person entitled to the possession of lands 
or houses, carinot bring an action of trespass against 
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u trespasser until he is in actual possession of them 
(Rym i v. Clark , 14 Q. A 65) ; but when he has once 
entered, he acquires the actual possession, and such 
possession then dates hack to the time of the legal 
-commencement of his right of entry, and he may 
therefore maintain actions against intermediate and 
then present trespassers [Anderson v. Radriijf, 29 
L. J. t Q. B. 1*28; Bute/nr v. IWchtr, 7 B. Sf (\ 
402). 

i2) Surface and subsoil in different owners. — 

Where one jairts with tlie right to the surface of land, 
retaining only the mines, lie cannot maintain an 
action for tresj>a>s to the surface. liecuuse he is not in 
jiossession of it ( Cos v. Motisdey^ 5 C. B. 519) ; hut 
he may for a trespass to the subsoil, as by digging 
holes, «&o. {Cor v. Glue, 17 L. J., C. P. 162). 8o the 
owner of the surface cannot maintain trespass for a 
subterranean encroachment on the minerals (Rry*c v. 
Poiol/^ 22 L. J Q. B. 605), unless the surface is 
disturb^ thereby. 

i.6) Highways, dec. — So, when one dedicates a 
highway to the public, or grants any other easement 
on land, possession of the soil is not thereby parted 
with, but only a right of way or other privilege 
granted {Goodtitlcy. Alder, 1 Burr. 166; Northampton 
v. Ward , 1 Will*. 114). An action for trespasses 
committed upon it, as, for instance, by throwing 
stones on to it or erecting a bridge over it, may be 
therefore maintained by the grantor ( Every y. Smith % 
26 L. J Ef. 645). 
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Art. 108. — Trexpamy by Joint Owner*. 

Joint tenants, or tenants in common, can 
only sue one another in trespass for acts done 
1 >y one inconsistent with the rights of the 
other (see Jacobs v. Scnard , L . if., 5 II. L. 
404). 

(1) Ordinary joint holders. — Among such acts 
may be mentioned the destruction of buildings 
(CremcvV v. Hedges, *11 I. J., Ex. 49), carrying off 
of soil {Wilkinson v. Hagarth, 12 Q. It. 8»‘?7), and ex- 
pelling tlio plaintiff fi*om his occupation [Murray v. 
Hall, 7 C. B. 411). 

(2) Co-owners of mines, — But a tenant in common 
of a coal mine may get the coal, or license another to 
get it, not appropriating to himself more than his 
share of the proceeds ; for a coal mine is useless 
unless worked [Job v. Poitou, L. It., 20 Eq. 84). 

(d ) Party- walls. — There is also one other important 
case of trespass between joint-owners, viz., that arising 
out of a paid} -wall. If one owner of the wall excludes 
the other owner entirely from his occupation of it (as, 
for instance, by destroying it, or building upon it), 
he thereby commits a trespass ; but if he pulls it 
down for the purpose of re-building it, lie does not 
{Bird man v. Smith, 26 L. J.. Q. B. ill 4; Cubitt v. 
Porter, 8 B. $ C. 257). 


Art. 109 . — Continuing 

Where a ^trespass is permanent and con- 
tinuing, the plain tiff may bring his action as 
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for a continuing trespass, and claim 
for the continuation ; and where after one 
action the trespass is still continued, other 
actions may be brought until the trespass 
ceases (Bowt/er v. Cook, 4 (\ B. 230). 


Art. 1 10.;— Limit at nm. 

All actions for trespass must he commenced 
within six years next after the cause of action 
arose (til .lac. 1, e. 10, s. 0). 

Bistres* damage feasant. — It is «onvciiicut to 
mention here a peculiar remedy of landowners for 
trespasses eommitt^l by cattle, viz., by seizing the 
animals whilst trespassing, and detaining them until 
reasonable conipensut ion is made (see Green v. Duckett, 
11 Q. B. D. 275). This is not, however, avail- 
able where animals are being actually tended ; ill 
such case the person injured must bring his action. 
A somewhat analogous remedy is allowed in the case 
of animals fine n ft tune reansi by a particular person. 
In such cases the law, rtot recognizing any property 
in them, does not make their o\nier liable for their 4 
trespasses, but any } person injured may shoot or 
capture them while trespassing. Thus, I may kill 
pigeons coming upon my land, but I cannot sue the 
breeder of thegn {Uaunam \r. Mocked, 2 B. C. 939, 
per Bayley, J.). 
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SlTR-SECT. 2. -Of (Dispossession. 

Art. 111. — Definition . 

Dispossession or ouster consists of the 
wrongful withholding of the possession of 
land from the rightful owner. 

t 

Specific remedy. — Before the Judicature Act, 1870, 
tin* remedy for this wrong was by an action of eject- 
ment for the actual recovery of the land, and sinoe that 
statute it is by an action claiming the recovery of the 
land. 


Akt. 1 12. — Onus ut Proof of Title . 

The law presumes possession to be rightful, 
and therefore the claimant must recover on 
the strength of his own title, and not on 
the weakness of the defendant’s (Martin v. 
S fra chan, 5 T. It. 107). 

(1) Thus, mere possession is prinnt facie evidence 
of title until the claimant makes out a bettor one 
(Street fomt v. I Teller, 1 Att.Jf E. lit)). 

(2) Hut where the claimant makes out a better 
title thau the defendant, he may recover the lands, 
although such title may not bo indefeasible. Thus, 
where one enclosed waste land, and died without 
having had twenty years’ possession, the heir of his 
devisee was held entitled to recover it against a 
person who ♦had entered upon it without any titlo 
{Alter v. imtlock, L . 2?., 1 Q. B . 1). 
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(3) Jus Tertii . — Conversely, a man in jx>ssession 
who may not have an indefeasible title as against a 
third party, may yet have a better tit It' than the 
actual claimant, and therefore he may sot up the 
right of a third person to the lands, in order to dis- 
prove that of the claimant [l)oc d. Carter v. Bernard, 
13 Q. B. 045). But the claimant cannot do the 
same, for possession is, in general, a*good title against 
all but the true owner [Asher v. Whit loci; , snj>.\ 
Bi chords v. Jenkins , 17 (i. B. D. 544 ). 

Exceptions. — (1) Landlord and Tenant. — Where tho 
relation of landlord and tenant exists between the 
claimant and defendant, the landlord need not prove 
his title, but only tie* expiration of the tenancy, fur 
a tenant cannot in general dispute his landlord's title 
(De/a not/ v. For, 26 L. C. P. 248), unless a defect 
in the title appears on the* lease itself ( Saunders v. 
Merrytnathcr , 35 L. < /., K.r. 115; Doc d. Kniyht v. 
Smyth, 4 M. 4* S. 347 1 . But nevertheless he may 
show that his landlord’s title has expired, by assign- 
ment, conveyance, or otherwise ( Doc <1. Marriott v. 
Fd trards, 5 It. 4* Aft. 1065 ; Walton v. Waterhouse, 1 
Wms. Sannd. 418). 

The principle does not extend to the title of the 
party through whom flic defendant claims prior to 
the demise or conveyance to him. Thus, where the 
claimant claims under a grant from A. in 1818, and 
the defendant under a grant from A. in 1824, tho 
latter may show that A. had no legal estate to grant 
in 1818 (Dr* d. Oliver v. Potccll, 1 A. 4' 531 ; 3 

A . Sf E . 188). 

(2) Servants and Licensees. — The same principle is 
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applicable to a licensee or servant, who is estopped 
from disputing the title of *1116 person who licensed 
him (Doc d. Johnson v. llayinp , 3 A. 8f E. 188; 
wry. Doc, 9 M. W. G45). 


Art. 113. — Character of Claimant E-state . 

The elaiinarrt’s title may bo either legal or 
equitable (semblc), provided that lie is equit- 
ably better entitled to the possession than 
the defendant. 

Before the Judicature Act, 1873, it was a well- 
established rule that a plaintiff in ejectment must 
have the legal estate (Doc A. North v. Webber, 5 Scott, 
189). It is submitted, however, that as nil branches 
of the High Court now take cognizance of equitable 
rights, an equitable estate will be alone sufficient (see 
and consider principles of Walsh v. Lonsdale, L. li , 
21 CL Die . 9). 


Art. 114. — Limitation . 

No person can bring an action for the 

recovery of land or rent* but within twelve 

► 

years ufter the right to maintain such action 
shall have accrued to the claimant, or to the 
person tlirough whom he claims (37 & 38 
Viet. <\ 57, s. 1 ; 3 & 4 Will. 4, c. 27, s. 2 ; 
Brassing ton v. Llewellyn, 27 L. J 297). 

Exceptions*-^ 1) Disability. — Where claimants are 
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under disability, by reason of infancy, coverture, or 
unsound mind, they nntst bring their action within 
six years after such disability lias ceased : provided 
that no nMion shall he brought after thirty years 
from the accrual of the right (37 & 3N Viet. e. 57, 
ss. 3, 4, 5, and 3 & 4 Will. 4. c. 27, ss. ](>, 17 ). 

(2) Acknowledgment of Title. — When any person 
in possession of lands or rents gives to the person, or 
the agent of the person i‘iit it 1 <m 1 to such lands or rents, 
an acknowledgment in writing, and signed, of the 
latter's title, then the right of such lust-mentioned 
person accrues at, and not Indore, the date at which 
such acknowledgment was made, and the statute 
begins to run os from that date (Lnj v. Pilcr f 27 

Ecclesiastical Corporations. — The period in the 
ease of ecclesiastical and eleemosynary eoq>o rations is 
sixty years (3 & 4 Will. 4, c*. 27, s. 29). 


Art. 115. — Commntvnn( k nt of Pt riod of Limitation. 

* « 

The right to maintain ejectment accrues, 
(a) in the case of an estate in possession, at 
the time of dispossession or discontinuance 
of possession of the profits or rent of lands, 
or of the death of the last rightful owner 
(3 & 4 Will. 4, c. 27, s. 3); and, (b) in 
inspect of # an estate in revci-sion or remainder, 
or other future estate or interest, at the deter- 
mination of the particular estate. But a 
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reversioner or remainderman must bring 
action within twelve y\?ars from the time 
when the owner of the particular estate was 
dispossessed, or within six years from the 
time when he himself becomes entitled to 
the possession, whichever of these periods 
may be the longest (37 & 38 Viet. c. 07 ? s. 2). 

( 1 ) Discontinuance. — 1 hscofitinunnce does not mean 
mere abandonment, but rather an abandonment by 
one followed by actual possession by another (see 
Smith v. Lloyd , 23 />. </., Ki\ 194; Cannon 
Riminyton , 12 ( \ 11. 1). Therefore in the ease of 
mines, where they do not belong to the surface-owner* 
the }H*riod eannot commence to run until some one ac- 
tually works them ; and even then it only commences 
to run quit the vein aetually worked (see Lotr Moor 
Co. V. stun fry (’<>., 34 L. 7\. X. S. lbO, 187 ; Ashton 
v. Stock 9 6 Ch. Die . 726). 

(2) Continual assertion of claim. — No defendant is 
doomed to have been in possession of land, merely 
from tlie fact of having entered upon it ; and, on the 
other hand, a continual assertion of claim preserves 
no right of action (3 & 4 Will. 4, e. 27, ss. 10 and 
11). Therefore, a man must actually bring liis 
action within the time limited ; for mere assertion of 
his title will not preserve his right of action after 
adverse jvo&sossion for the statutory period. 
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Section IV. 

OF 7 VIFSPASS T<> AM) COXiFflSlnX 

CHATTELS. 

r Art. 110. — Gita ml little. 

Every direct forcible injtfry, or act, dis- 
turbing the possession of goods without the 
owner’s consent, however slight or temporary 
the act may Ik*, is a trespass, whether com- 
mitted by the defendant himself or by some 
animal belonging to him. And if the trespass 
amount to a deprivation of possession to such 
an extent as to be* inconsistent with tin* rights 
of the owner (as by taking, using, or destroy- 
ing them), it then becomes a wrongful con- 
version (Foirfdi 1 * v. WilloHffhhfi , 8 M. y W. 
540; Burroughs v. Bayne , 29 L. 7., Ex. 185). 

(1) Thus, boating t lie plaintiff'* (logs is a trespass 
(Dand v. Sexton, T. It. -57). And so it was held to 
be a trespass where the defendant's horse injured the 
plaintiff's mare, by biting and kicking her on the 
plaintiff* h land -without evidenee of *eientrr (Ellin 
Loft an Iron Co. y L . it., 10 C. 1\ 10 ; hut see Sander h 
v. Teapfj 51 L . T., E. S. 20d). 

(2) The innocence of the trespasser's intentions is 
immaterial. • Thus, where the sister-in-law of A., 
immediately after his death, removed some of his 
jewelry, from a drawer in the room in which he had 
died, to a cupboard in another, in order to insure its 
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safety, and the jewelry was subsequently stolen, it 
was held that the sister-m-latv liad been guilty of a 
trespass, in the absence of proof that her interference 
was reasonably necessary, and was liable f6r the loss 
( Kirk v. Gregory , 1 Ex. I). 55). 

(4) So, if one lawfully having the goods of another 
for a particular purpose, destroy them, he is guilty of 
trespass ami conversion {('ooper v. WUlomnt , 1 C. B. 

(4) So, if sheriff srdls more goods than are suffi- 
cient to satisfy an execution, he will be liable for a 
conversion of those in excess (A Id red v. Vonxtable, 0 
Q. B. 381). 

(5) So, if A. starts a hare in the ground of B., 
and hunts it and kills it there, it is a trespass ; for so 
long as the hare is upon B.V land it is B.’s property 
{Sutton v. J loody, 1 Lit. Buy or 250). So, rabbits 
bred in a warren an* the projH'rty of the breeder so 
long as they stay in his land, but not after they have 
left it [Jin deaden v. Grysset , Cro. Joe. 195). 

(6) Conversion by innocent purchaser. — The pur- 
chaser of a chattel takes it, ns a general rule, subject 
to what may turn out to be defects in the title. 
By a purchase in market overt, however, the title 
obtained is good as against all* the world (except in 
tike ease mentioned at the end of this section). If 
not so purchased, though purchased bond fide, the 
title obtained may not be good os against the real 
owner. But where the original owner has parted 
with a chattel to A, upon an actual contract, though 
there may be circumstances which enable that owner 
to set aside that contract, the bond fide purchaser 
from A. will obtain an indefeasible title, because. 
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until the contract is set aside, A. is in law the owner. 
The question, therefore •in many such cases will be, 
was there a contract between the real owner and A. ¥ 
{Candy v.Ssindsay, I] Aj/j). Ca*. JoD.) Thus, L. was 
a manufacturer in Ireland: Alfred Bienkarn, who 
occupitsl a room in a house looking into Wood Street, 
Cheapside, wrote to lv., pro]>osing a considerable 
purchase* of L.’s goods, and in his letter used this 
nddrt*ss, “87, Wood Street, ( ’hoapside,” and signed 
the letters (without any initial for a Christian name) 
with a name so written that it ap]>onred to Ih* 
“ Blenkiron C«». M There was a respectable firm of 
that name carrying on business in Wood Street. 
The goods were sent there and the correspondence 
was all addressed to Bienkiron A Co., 87, Wood 
Street, and Bienkarn disused of the goods to the 
defendant, a honA fide purchaser : Held, that no 

contract was ever made with Bienkarn, and that 

• 

even a temporary property never passed to him, so 
that he never obtained such a temporary property 
which lie could pass to the defendant ( Candy v. 

'!/> 

Exceptions. — ( 1 ) Plaintiff s fault. — It is a good 
justification that the trespass was the result of the 
plaintiff’s ow*n negligent or wrongful act. Thus, 4f 
lie place his horse ami cart so as to obstruct my 
right of way, I may remove it, and use, if necessary, 
force for that purpose (Slater v. Stcann, 2 St. H92). 
80 , if his goods or cattle trespassing on my land get 
injured, he has no remedy (Turner v. Hunt , Broicnl. 
220) ; unless I use an unreasonable amount of force, 
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its, for instance, by chasing trespassing sheep with a 
mastiff clog {King v. Itoxc, 1 Vreem. 347). 

So, if a man wrongfully takes my garment and 
embroiders it with gold, I may retake if; and “if 
J. T. have a heap of com, and J. 1). will inter- 
mingle his com with the corn of J. T., the latter 
shall have all the com, because this was done by 
J. D. of his own nvrong ” (Coke, C. J., in Ward v. 
Eyre, 2 Hulstr . 323). And* likewise, if one takes 
away my carriage, and has it painted anew without 
my authority, I am entitled to have the carriage 
without paying for the painting (Ilixcos v. Green - 
\4 Aty- 174). 

2 ) Self-defence or defence of property. — A trespass 
committed in self-defence, or defence of property, is 
justifiable. Tims, a dog chasing sheep or deer in a 
park, or rabbits in a warren, may be shot by the 
owner of the property in order to save them, but not 
otherwise ( Wet/* v. Head, 4 C. $ P. ot>8). 

But a man cannot justify shooting a dog, on the 
ground that it was chasing animals tercc naturw ( Vvre 
v. Lard Cntrdor, 11 East, 5(59), unless it was chasing 
game in a preserve, in which case it seems that it 
may be shot in order to preserve the game, hut not 
after the game are out of danger (Iteadv v. 

34 L, J C. P. 31). 

> ) In exercise of right. — A trespass committed iu 
exercise of a man’s own rights, is justifiable. Thus, 
seising goods of another, under a lawful distress for 
rent or damage feasant, is lawful. 

(4) Legal authority. — Due process of law is a good 
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justification, as for example, an execution under a 
writ of fieri facias. • 


Art. 117. 


— Possession necessary to Maintain an Arte 



(1) To maintain an action merely for 
trespass or conversion , the plafntiff must he the 
person in actual or constructive possession of 
the goods ( Smith v. Miller, T. It. 480). 

(2) A legal right to possession gives con- 
structive possession ( Ualmc v. llutton , 0 Bing. 
477). 

(3) Any possession however temporary is 
sufficient against a wrongdoer. 

(4) Although he cannot maintain an action 
for mere trespass, the person entitled hr the 
reversion of goods may maintain an action 
for any permanent injury done to them ( Tan - 
ered v. Allgood, 28 L. J., Ex. 302; Lamas . 
Waggon Co. v. Fitxhugh, 30 L. */., Ex. 231 ; 
Hears v. L. A S. m W. It. Co., 11 C. It.. X. S. 
8.34). 


(1 ) Where the person in temporary possession (os 
a carrier) delivers or sells my goods to the wrong 
person, then, as the immediate right to the possession 
of them becomes again vested in me, so the law 
immediately invests me with the possession, and I can 
maintain an action for them againsf either the bailee 
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or the purchaser ( Cooper v. Willomat , 1 C. B. 672 ; 
Wild w Bickford, 8 J/. # 7r. # 443). 

(2) Sale of property under lien. — And so, when, 
by a sale of goods, the property in them fias passed 
to the purchaser, subject to a more lien for the price, 
the vendor will be liable for conversion if he resells 
and delivers them to another. But in such a case 
the plaintiff will only be entitled to recover the value 
of the goods, less tho sum for which the defendant 
had a lien upon them ( Payc v. Eduhjce, L. R ., 1 C. P. 
127; Martindaby. Smith, 1 Q. B. 689). 

» 

(8) And, on the same principle, an administrator 
may maintain an action for trespass to goods, which 
trespass was committed previously to liis grant of 
letters of administration (Thorpe y. Small trood,b M. 4* 
G. 760 ). 

(4) So a trustee, having tho legal property, may 
sue in respect of goods, although the actual possession 
maybe in his cestui quo trust ( Woodcrman v. B a l dock, 
8 Taunt. 076). 

(•V) In the leading ease of Armory v. Dclamiric 
(l Sm. L. C. 3lb), it was held that the finder of a 
jewel could maintain an action against a jeweller to 
whom he had shown it, with the intention of selling 
it, and who had refused to return it to him ; for his 
possession gave him a good title against all the world 
except the true owner. (See also Elliott v. Kcmpc, 
7 M. W. 312.) In short, a defendant cannot set 
up a jtts tertii against a person in actual possession. 
But where the possession of the plaintiff is not actual, 
but only constructive, the defendant may of course 
set up a jm tain; for constructive possession depends 
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upon a good title, and if the title be bad there can be 
no constructive possession (see Leake v. Lotcday , 4 
M. Sf G. 972 ; Richard* v. Jenkins, 17 Q. II IX 544). 

Art. 118. — TV expanse* by Joint 0 inters. 

A joint owner can only maintain trespass 
or conversion against his co-owner, when the 
latter has done some act inconsistent with 
the joint-ownership of the plaintiff (2 
jS found. 47 o ; and see Jacobs v. Menard, L. It.. 
5 II. L . 464). 

(1) Thus, a complete destruction of tin* goods 
would be sufficient to sustain an action, for the 
plaintiff's interest must necessarily Ik; injured 
thereby. 

(2) But a mere sale of them by one joint owner 
would not, in general, be a conversion, for he could 
only sell his share in them. But if lie sold them in 
market overt, so as to vest the whole property in the 
purchaser, it would lx* a conversion [May hew v. Her- 
rick, 7 C. IX 229). 

Art. 119. — 1 Trespasser * ab initio. 

If one, lawf ully taking a chattel, hut not 

absolutely, abuses or wastes it, lie renders 

„ , . J 

himself a trespasser ab initio ( Oxley v. Watte, 

1 T. It. 12J. 

Thus, if one find a chattel, it is no trespass to keep 
it as against all the world except the fightful owner. 
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But if one spoil or damage it, and the rightful owner 
eventually claim it, then the* subsequent damage will 
revert back, and render the original taking unlawful 
{Ibid.). But, as against the true owner, a man 
commits no conversion by keeping the goods until 
he lias made due inquiries as to tho right of the 
owner to them ( Vaughan v. Wait % 6 M. W. 492 ; 
and see Pillott v. IViikitison, *‘34 L. */., Ex. 22). 


Art. 1 20 . — by . 

When an} r one has deprived another of his 
goods or chattels, the owner of the goods 
nmy lawfully reclaim and take them, wher- 
ever he happens to find them, so it be not in 
a riotous manner or attended with breach of 
the peace. 

Remedies by action. — By the effect of the Judica- 
ture Acts, the distinction in form between actions has 
been finally abolished, so that the former actions of 
trespass (which hiy for an interference with goods), 
trover (which lay for a wrongful conversion of goods), 
and detinue (which lay for a wrongful detainer of 
goods) no longer exist, although that of replevin is, 
at all events in its inception, still different from all 
other actions. It will, therefore, be convenient to 
consider the ordinary form of action first, and tho 
action of replevin by itself afterwards. , 
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Art. 121 -Jtsmtriy by o&iUuacy dction 

Wherever there has been a trespass ^o, or 
wrongful^ con version or wrongful detention 
of a chattel, an action lies at the suit of the 
person injured, for damages. And where the 
defendant still retains the^chattel, the court, 
or a judge, has power to order that execution 
shall issue for ret urn of the sp ecifi c chattel 
detained, without giving the defendant the 
option of paying the assessed value instead ; 
and if the chattel cannot be found, then, 
unless the court or judge shall otherwise 
order, the sheriff shall distrain the defendant 
by all his goods and chattels in his bailiwick 
till the defendant renders such chattel (Com. 
LawProc. Act, 18o4, s. 78). 


Art. 122 . — Remcdn by Action of Replevin. 

The owner of goods distrained is entitled to 
have them returned upon giving jnch secu- 
rity as the law„ requires, to prosecute his 
suit, without delay, against the distrainer^ 
and to return the goods if a return should be 
awarded (see 19 & 20 Viet. c. 108, ss. 63 — 66). 

The application for the replevying or return of the 
goods is made to the registrar of the county court of 
the district where the distress was mdfie, who there- 
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upon causes their return on the plaintiff’s giving 
sufficient security. The action must he commenced 
within one month in the county court, or within one 
week in one of the superior courts ; hut ife'the plain- 
tiff intends to take the latter course, it is also made a 
condition of the replevin hond that the rent or 
damage, in respect of which the distress “was made, 
exceeds 20/., or elso that he has good grounds for 
believing that the title to some corporeal or incorpo- 
real hereditaments, or to some toll, market, fair, or 
franchise, is in dispute (19 & 20 Yict. c. 108, s. 95). 


Art. 123. — Waiver of Tort. 

When a conversion consists of a wrongful 
sale of goods, tlie owner of them may waivo 
the tort, and sue the defendant for the price 
which lie obtained for them, as money 
received by the defendant for the use of the 
plniutiff ( Latnine v. Dor roll, 2 L. Raym . 1216; 
Oughton v. Scppings , 1 B. <V Ad. 241 ; Nolle y v. 
Buck , 8 B. Sf C. 160). But, by waiving the 
tort, the plaintiff estops himself from re- 
covering any damages for it ( Brewer v. 
Sparrow , 7 B. § C. 310). 


Art. 124 , — Recovery of Stolen Goods. 

If any person who has stolen property, or 
obtained it by false pretences, is prosecuted 
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to conviction by or on behalf of the owner, 
the property shall b& restored to the (Avner, 
and the court before whom such person shall 
be tried sfiall have power to order restitution 
thereof (24 & 25 Viet. c. 96, s. 100). 

Therefore, even if the goods were sold by the thief 
in market overt (which at common law gives an in- 
defeasible title to the purchaser), yet, by this section, 
they must be given up to the original owner. And 
where no order is made under the uet, yet the act 
revests the ‘goods, and gives the owner a right of 
action for them (Scat ter good v. Silrrsfcr, 19 L. J. t 
< l B. 447). 

But, where an actual contract for the sale of goods 
is obtained by a false pretence, and the goods are 
delivered under the contract, and are subsequently 
sold by the offender to an innocent third party, the 
latter acquires a good title. For although the contract 
was obtained by a false pretence, yet the goods pass**! 
under it to the offender with the knowledge of the 
true owner, and the innocent piuehaser will not bo 
allowed to suffer (see 3 fogre v. Newington , 4 Q. B, JK 
32, and Badcock v. Lawton, ib. 394). 


Art. 125. — Limitation. 

All actions for trespass to, or conversion, 
or detainer of goods and chattels, must be 
commenced within six years next after the 
cause of action arose. • 
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Section V. 

OF INFRINGEMENTS OF TRADE MARKS AND 
PATENT RIGHT AND COPYRIGHT. 


Although the subject of trade marks, patent right, 
and copyright forms a separate group, practically 
standing apart from ordinar/ torts, and looked upon 
as a specialty to which a few practitioners wholly 
devote themselves, yet, strictly speaking, infringe- 
ment s of these rights are torts, and, as such, demand 
some notice (necessarily very elementary) to be taken 
of them, even in a small work like this. 


Sttp-Sect. 1 . — Infringement of Trade Marks 

Trade Names (a). 


Art. 126 . — Definition. 

(1) A trade mark is the symbol by which 
a man causes his goods or wares to be iden- 
tified and known in the market, and must 
bow consist of one or more of the following 
essential particulars, namely : — 

(a) The name of an individual or firm 

(a) As to the distinction between trade mkrks and trade 
names, see Victuallers , dbc. Co* v. Bingham (38 Ch* JHv * 
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printed, impressed, or woven in some 
particular and distinctive manner ; or 

(b) A written signature or .copy of ft 
wntten signature of an individual or 
firm, or a distinctive device, mark, 
brand, beading, label, ticket, or an 
invented word or words, but not a 
siwjle letter {lie Mitchell , 7 Ch. Div. HO) 
nor a combination of letters 
&tq>hcn$, 3 Ch. Div . Got)) ; or a word 
or words having no reference to the 
character or quality of the goods, and 
not being a geographical name. 

(c) A combination of any one or more of 

the above with anv letters, words, or 
figures, or combination of letters, 
words, or figures ; or 

(d) Any special and distinctive word or 
words, or combination of figures or 
letters used as a trade mark previously 
to the 13th August, 1875 (51 & 52 
Viet. e. 50, i*. 10). 

(2) A trade name is the name under which 
an individual or firm sell their goods, or a 
name, not merely descriptive, given by an 
individual to an article which, although pre- 
viously known to exist, is new as an article 
of commerce, and which has become identi- 
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ficd in the market with the goods sold by 
that '.individual, and dot merely with the 
article itself. 

Nature of the title to relief. — Whether the relief 
in the case of infringements of trade mark is founded 
upon a right of properly in the mark, or on fraudulent 
misrepresentation* is by no means so clear as could 
be desirod. It would seen* that the tendency of the 
older cases was to hold that the jurisdiction was 
founded on fraud ; hut in the ease of The American 
Cloth Co. v. American Leather doth Co. (33 L. J. y 
Ch. 109), Lord Wcsthury said, “The true principle 
seems to he that the jurisdiction of the court in the 
protection given to trade marks is founded upon 
pro^idy,” not of course property in the symbol itself, 
but in the sole application of the symbol to the parti- 
cular class of goods of which it constituted the trade 
mark ; and this view was followed in Millington v. 
Fo.r (3 M. $ C. 338), and in Harrison v. Taylor (11 
Jar., N. S . 408.) On the other hand, in The Singer 
Machine Manufacturers v. Wilson (2 Ch. D. 434), the 
Master of the llolls scouted the idea of there being 
any property in the trade mark, and founded the 
jurisdiction wholly upon deception. Tliis view m 
supported by the Court of Appeal (2 Ch. D. 451), but 
upon the case being’ brought before the House of 
ljords (3 App. Cas. 376), Lord Cairns said, “That 
there have been many cases in which a trade mark 
has been used, not merely improperly, but fraudu- 
lently, and that this fraudulent use has often been 
adverted to and made the ground of the decision, I 
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do not doubt ; but I wish to state in the most distinct 
manner that, in my option, fraud is not necessary to 
be averred or proved in order to obtain protection for 
a trade ma^k. . . . The action of *tlie court must 

depend upon the right of the plaintiff and the injury 
done to that right. Wlmt the motive of the defen- 
dant may be, the court has very imperfect means of 
knowing. If he was ignorant of the plaintiff's rights 
in the first instance, Jie is, as soon ns he becomes 
acquainted with them, and perseveres in infringing 
upon them, as culpable as if he had originally 
known theta.” Ixml Blackburn, however, was more 
guarded in his language, and said, “ I prefer to say 
no more, than that I am not as yet prepared to 
assent, either to the ]»osition that there is ft right of 
property in a name, or, what seems to me nearly the 
same thing, to assent, to its full extent, to the propo- 
sition, that it is not necessary to prove fraud.” It is, 
therefore, somewhat difficult to sec ujmn what ground 
the court gives relief, but it is humbly suggested, 
that, as distinguished from an actual property in a 
trade mark, there is a negative property or right of 
preventing any other i>ersoii from using it in such 
a maimer as to cause a probability of such latter 
person's goods beings mistaken for those of the person 
who has used the trade mark, but that such wrongful 
user, without fraud, is no* ground for obtaining 
damages. Whether, however, this is the true reason 
or not, the following rule seems to be w r ell estab- 
lished. • 
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Art. 127. — General Rale as to Infringement of Trade 

Marks and Names . 

( 1 ) Where a person lias a definite mark or 
name, he is entitled to an injunction to 
restrain any other person from using any 
mark or name so similar as either actually to 
have deceived, ,or such as obviously might 
deceive, the public, although there might bo 
no intention to deceive (see per Lord Cairns 
in Singer Machine Manu facturers v. Wilson , sup 
and per Vice-Chancellor Wood in Welch v. 
Knott , 4 K cV J . 747). But he will not be 
liable to an action for damages, or (query) to 
render an account of his profits, unless he 
has acted fraudulently (see per Lord Black- 
burn in Singer Manufacturers v. Wilson, sup.). 

(5) The question whether a name applied 
to a patented or other article constitutes a 
trade name, indicating the manufacturer, or 
has come to be regarded, as the proper 
designation of the article itself, and therefore 
open to the whole world/ is a question of 
ovidence in each particular case (see per 
Lord Cairns, L. C., Singer Machine Co. v. 
Wilson, 3 App. Ca., at p. 385). 

(1) Thus, in Harrison v. Taylor (««/>.)*, the plain- 
tiff had adopted, as his trade mark, the figure of an 
ox, on the flank of which was printed the word 
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44 Durham,” the names of the plaintiff being prints! 
above the word 44 Durha*i,” and the word 44 musta rd” 
below. The defendants, who were also mustard 
manufacturers, used a similar ox, bift without the 
words 44 Durham ” and t% mustard,” but having the 
name Taylor printed below. The fact of the plain- 
tiff’s mark being well known tliroughout the trado 
having been proved, the Court held, that the defen- 
dant’s mark was so similar .‘is to bo likely to deceive 
intending purchasers ; and, although the defendant 
did not know that he had infringed the plaintiff’s 
mark, an injunction was granted to restrain him 
from further using it. 

(2) So, in Cocks v. Chandler (I. 1L, 11 E<j. 440), 
where the inventor of a sam e sold it in wrappers, 
whereon it was called 44 The Original Reading Sauce,” 
and the defendant brought out a sauce which he 
labelled 44 Chandler’s Original Reading Sauce,” he 
was restrained from doing so for the future (and see 
Braham v. Bra chin, 7 Ch . l)it\ 848 ; and Bind twin v. 
Prate, 13 Ch. Bit. 513, n.). 

(3) So, where A. introduces into the market an 
article wliich, though previously known to exist, is 
new as on article of commerce, and lias acquired a 
reputation in the matket by a name, not merely de- 
scriptive of the article, 11. will not be permitted to 
sell a similar article under the same name ( Braham 
v. Bustard, 1 II \ 4* AT- 449). But where the invent* v 
of a new substance, or a new machine, has given it a 
name, and having taken out a patent for his inven- 
tion, has, during the continuance of the patent, alone 
made and sold the substanoe or n&chine by that 



282 


PARTICULAR TORTS. 


Aamo, lie is nevertheless not entitled to the exclusive 
use of^ that name after theiexpiration of the patent, 
for the name has in such a case become merely the 
name of the article, and not the badge ef the maker 
of it (Linoleum Co, v. Nairn, 7 Ch. Div. 834 ; Chearin 
v. Walker, 5 Ch. Div. 850 ; and see Singer Manu- 
facturing Co. v. Loog, 8 Ca. 14). 

(4) In McAndmr v. Bassett (33 L. J., Ch. 561), 
the plaintiffs had manufactured liquorice which they 
stamped with the word “ Anatolia; ” and it was held, 
that, though this was but the name of a place, yet a 
properly in it could be acquired when *it had been 
notoriously applied to a vendible commodity sold 
only by a particular firm (and see also Seigcrt x. 
Findlater, 7 Ch. Div. 801 ; Victuallers’ Sfc. Co. x. Bing- 
ham , 38 Ch. Dir. 139). 

(5) And so whore the omnibuses of an omnibus 
proprietor were marked with particular figures and 
devices, an injunction was granted to restrain an 
opposition omnibus proprietor from adopting similar 
figures and devices (Knott x. Morgan, 2 Keen, 219). 


Art. 128. — Eights of Assignee of Trade Mark. 

• (1) Although a trader may have a property 
in a trade mark, sufficient to give him a 
right to exclude all others from using it, yet 
if his goods derive their increased* value from 
the personal skill or ability of the adopter of 
the trade nferk, he will not be allowed to 
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assign it; for that would be a fraud upon 
the public {LcathcY Cloth Co . v. A pier icon 
Leather Cloth Co 1 II. $ M. 27 1). 

(2) But if tho increased value of the goods 
is not dependent upon such personal merits, 
the trade mark is assignable {Bury v. Bedford > 
33 L. J., Ch . 465) along with the goodwill of 
the business to which it belongs, but not 
apart from that goodwill (46 & 47 Viet. c. 57, 
s. 70). 


Art. 129 . — Sellimj Articles under Vendor s oten Name. 

Where a person sells an article with his 
own name attached, and another person of 

the same name sells a like article with his 

• 

name attached, an injunction will not be 
granted to prevent such last-named person 
from doing so, unless it appears to the court 
that he does it with the fraudulent intention 
of palming his goods upon the public as 
being those of the\>laintiff {Burgess \\ Burgess , 
22 L. J Ch. 675 ; Sykes v. Sykes, 3 B. 6f-C. 
541 ; Massam v. Thorley's Food Co., 14 Ch. 
Div. 748). 

But if a^fraudulent intention is proved, or appears 
by necessary implication, an injunction will be 
granted. For instance, where two persons, one 
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named Day and the other Martin, set up a blacking 
shop, and advertised their * goods as “ Day and 
Martini,” Mr. Justioe Chitty granted an injunction, 
on the ground that it was a plain attempt to hood- 
wink the public into the belief that they were 
selling the blacking of the well-known manufacturers 
of blacking. (See also Acc. Ins. Co. v. Ace., 

Gen. Ins. Co. y 54 Z. J., Ch. 184.) 


Art. 130. — Registration of Trade Marks. 

No person can institute a suit to prevent 
the infringement of any trade mark , until 
and unless such mark is registered in the 
register of trade marks. Registration is 
prima facie evidence of the right to the trade 
ma and after five years is conclusive evi- 
dence (40 & 47 Viet. c. 57, ss. 76, 77). But 
this rule does not apply to actions for pre- 
venting the infringment of a trade name. 


Sub-Sect. 2.- Infringement of Patent Bight. 


Art. 131. — Di'finition of Patent Right. 

A patent right is a privilege granted by 
the Crown (by letters patent) to the first 
inventor of aity new manufacture or inven- 
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tion, that he and his licensees shall have thfe 
sole light, during th# term of fourteenp f ears, 
of making and vending such manufacture or 
invention.* 

It is, however, not intended in this work to give 
any account of the mode of getting a grant of letters 
patent. The following summary of the law is based, 
in fact, on the assumption that letters patent have 
been granted. 


Art. 132 . — Factors necessary to a Valid Patent . 

Letters patent are void and of no effect if 
one or more of the five following condition* 
are absent, viz. : — 

(1) The subject of the patent must be a 

manufacture ; 

(2) It must be a new invention ; 

(3) The patentee or one of the patentees 
(where there are more than one) must 
be the true and first inventor ; 

(4) The subject of the patent must be of 

general public utility ; 

(5) A complete specification (i.c. } a suffi- 

cient description of the nature of the 
invention and the mode of carrying it 
into effect, so as to enable ordinarily 
skilful persons to practise and use it 
at the end of the term for which the 
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patent is granted) must be filed within 
nine months from the date of the 
application for the patent (see 21 
Jac. 1, c. 3; 15 & 16 Viet. c. 83, 
s. 27; 46 & 47 Viet. c. 57, ss. 5 et seq .). 


Aut. 133. — What in# Manufacture . 

The word manufacture denotes either (a) a 
thing made which is useful for its own sake, 
and vendible as such, as a medicine, a stove, 
a telescope, and many others ; or (b) an 
engine or instrument, or some part of an 
engine or instrument, to be employed either 
in the making of some previously known 
article, or some other useful purpose; or(c) 
a new process to be carried on by known 
implements, or elements, acting upon known 
substances, and ultimately producing some 
other known substances, but in a cheaper or 
more expeditious manner, or of a better and 
more useful kind (Abbott, C. J., It. v. Wheeler , 
2J3. AL 349; Crane v. Price , 4 M. Sf G. 
580). 

Thus, a patent for the omission merely of one or 
more of several parts of a process, ^hereby the 
prooess may be more cheaply and expeditiously per- 
formed, is valid ^Ruuell v. Cowley, 1 Web*t. M. 
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or for an improvement in on© or more of several parti 
of a whole ( Clarke v. Adie, 2 App. Ca. 315). 


Art. 134. — Newness of Manufacture, 

The prior knowledge of an invention to 
avoid a patent must be such knowledge as 
will enable the British public # to perceive the 
very discovery and to carry the invention 
into practical use ( Hill v. Evans , 4 D., F, <y J. 
288). If* there be great utility proved, 
novelty will be presumed, until disproved 
(Crane v. Price , 1 Webs. Pat. Cas. 393; Young 
v. Fernie , 4 Giff. 577). 

(1) Thus, a new combination of purely old ele- 
ments is a novel invention, because the public could 
not have perceived the combination from the separate 
parts ( Harrison v. A advent on Co., 1 App. Ca. 574). 

(2) On the other hand, the mere application of a 
known instrument to purjK>ses so analogous to those 
to which it has been previously applied as to at once 
suggest the application, is no ground for a patent 
(Harwood v. G. N. 11. Co., 2 11. tSf 8. 194, and 11 II. 
L . C. G54). So, where there was a known invention 
for dressing cotton and linen . yarns by machinery, 
and a subsequent patent was procured for finishing 
yams of wool and hair, the process being the same 
as in the fijst invention for cotton and linen, the 
patent was held void (Brook v. Aston , 32 L. J \ Ch . 
341, and Patent Bottle Co. v. Seymour \ 5 C. B N. 8 • 
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164; but compare Dangerfield v. Jones, 13 L. T., 
N. 8. 142, and Young v. Fernie, 4 Gif. 677). 

(3) Again, where crinolines were made of whale- 
bone suspended by tapes, and an inventor claimed a 
pfttont for crinolines of exactly similar construction, 
with the single substitution of steel watch-springs for 
whalebone, it was held that there was not sufficient 
novelty (and see Thorn v. Worthing Co., 6 Ch. Dir. 
415,,.). 

' 0 

(4) If the article he new in this realm, but not new 
elsewhere, it is yet the subject for a valid patent ; 
for the object of letters patent is to give a species 
of premium for improving the manufactures, not 
so much of the world, as of the United Kingdom 
( Beard v. Eggcrton, 3 C. B. 97). 


r. 135 . — Meaning of true and first Inventor. 

If the invention has been communicated to 
the patentee by a person in this country, ho 
cannot claim to be the true and first inventor ; 
but if he has acquired the knowledge of the 
invention abroad, and introduces it here, the 
law looks upon him as the true and first in- 
ventor ( Lewis v. Marling, 10 B. 6f C. 22 ; 
Marsden v. Saville St. Co 3 Ex. D. 203). 

And so if the invention has been discovered before, 
but kept secret by the inventor, it does not render the 
patent of a subsequent inventor of it invalid ; for it is 
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new so far as the public are concerned (Carpenter\. 
Smithy 1 Webnt. R. 534 P 61 * Lord Abinger)^ 


Art. 136. — General Public Utility . 

The community at large must receive some 
benefit from the invention. # 

The reason of tills condition is obvious, for an use- 
less invention not only does not merit the premium 
of a monojKdy, but, what is worse, prevents other in- 
ventors from improving upon it. 

Thus, if one produces old articles in a new manner, 
finch new way must, in some way, be superior to the 
old method, in order to support a patent ; *for other- 
wise the old method is as good as the new ; but the 
Court construes such an invention very strictly, as it 
looks jealously at the claims of inventors seeking to 
limit the rights of the public in effecting a well- 
known object (Curtin v. Platt , 3 Ch. J). 135, n ). 

And if the article is produe<*l at a cheaper rate by 
the new machine, or in a superior style, it is a good 
ground for a patent. 


Art. 137. — Specification. 

% 

(1) If the specification (as the description 
is called) be ambiguous, insufficient, or mis- 
leading, it^will render the patent void (Stmp- 
ton v. Holliday, L. R ., 1 II. L. 315 ; Savory v. 
Price, Ry. $ Mo. 1 ; and itinka v. Safety 
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lighting Co'., 4 Ch. Div . 607), unless the 
ambiguity, variation, or imperfection be 
slight and immaterial ( Gibbs v. Cole , 3 P. 
Wms. 255). A patentee may, however, from 
time to time, obtain leave to amend his speci- 
fication, so long as such amendment docs not 
make the invention substantially larger than, 
or substantially different Jtroni, the invention 
us originally specified. Such leave, however, 
cannot be obtained after the commencement 
of any legal proceeding in relation to the 
patent (40 & 47 Viet. c. 57, s. IS). 

(2) If an objection he sustained against 
any one or more of several inventions in- 
cluded in the same patent, the entire patent 
is void. Provided that a patentee may 
obtain leave from the Patent Office, before 
the commencement of any legal proceeding, 
to disclaim any invention or part of an in- 
vention included in the specification ; and 
may, even after the commencement of any 
legal proceeding, obtain leave to make such 
disclaimer from the court or the judge before 
which or whom such proceeding may be 
pending, subject to such terms as such court 
or judge may impose as to costs or otherwise 
(46 & 47 Viet. c. 57, ss. 18, 19). 
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Art. 138. — What constitutes Infringement . 

A person infringes a patent right by using, 
exercising, or vending the indention within 
this realm. 

(1) Thus, the captain of a vessel, fitted with 
pumps, which were an infringement of the plaintiffs 
patent, was held liable, although ho was not owner 
of the vessel (Adair w. Young , 12 Ch. Die. 13). 

(2) So, where a patent had been granted in Eng- 
land for a now process for producing more cheaply a 
product previously known, the importation of that 
product made abroad by the patented process was held 
to be an infringement (Van Hetjdni v. Neu*tmlt } It 
Ch. Dir. 203). 

Exceptions. — 1. It would seem that when articles, 
which are the subject of a patent, are made without 
a licence from the patentee; simply for the purpose 
of bona fide experiments, those who make them are 
not liable, unless they are made and used for profit, 
or with the object of obtaining profit, however limited 
(Fn >armn v. Loe, 9 Ch. Dir. 48). * 

2. Where a speei Heat ion has been amended by dis- 
claimer or otherwise, no damages will be given in 
any action for infringement committed before the 
amendment was made, unless the patentee establishes 
to the satisfaction of the court that his original claim 
was framed in good faith and with reasonable skill 
(46 & 47 Viet. c. 57, s. 20). 

Such is % very slight sketch of the elements of the 
law relating to patents. Let us n 9 w pass on to the 
law of copyright. 

t 2 
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Sub-sect. 3.— Of iNFanrasiEim of Copyright. 

1 

Art. 139.— r Definition and Extent of Copyright. 

(1) Copyright is the exclusive right which 
an author possesses of multiplying copies of 
his own work. 

(2) The copyright in a book published in 
the author’s lifetime belongs to the author 
and his assigns during the life of the author, 
and seven years after his death. • If, how- 
ever, that period expires before the end of 
forty-two years from the first publication of 
such book, the copyright in that case endures 
for such period of forty-two years (5 & 6 
Viet. c. 45, s. 3). 

(3) The copyright in a work published 
subsequently to the author’s death, belongs 
to the proprietor of the manuscript for the 
.term of forty -two years from the first publi- 
cation {Ibid). 

(4) The proprietor of a copyright cannot 
suo or proceed for any infringement of his 
copyright before making an entry of it at 
Stationers’ Hall ( Hid. sect. 11). 

Exception. Immoral works. — There is no copyright 
in libellous, fraudulent, or immoral works (Stockdak 

V. Ontchyn, 5 B. 4* C. 173; Southey v. Sherwood, 2 
Mtr. 435). 
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Thus, where a work professes to be the work of a 
person other than th% real author, with the object 
thereby to induoe the public to ]>ay a higher pri*** 
for it, no copyright can be claimed in it ( Wright v. 


i>, 1 C. B. 893). 


Art. 140 . — Meaning of 

The word book includes evorv volume, 

• * 

part and jli vision of a volume, pamphlet, sheet 
of letter-press, sheet of music, chart, nmp, or 
plan separately published (sect. 2, and see 
Henderson v. Maxwell ^ 5 Ch. Dir. 80*2). 

(1) Thus, there may be copyright in the wood 
engravings of a work, for tin*}' are part of the volume 
(Bog tt e v. JlouMon, *> l)e G. <$• *>io. 2(>7). 

(2) Ail illustrated catalogue of articles of fumitiiro 
published as an advertisement by upholsterers, and 
not for sale, may be tin* subject of e< ►pvright 

ty Co. v. Junior Army <Y Xavy St or vs, 21 Ch. 1). t 
8o may a telegraphic code {Ayer v. P. § 0. Co.> 20 
Ch. Die. 037). 

(3) So also copyright may subsist in part of a 
work, although the rest may not be entitled to it 
(Low v. Wood , L. R 0 Eg. iV>). 

(4) Again, a newspaper is within the Copyright 
Act, and requires registration in order to give the 
proprietor Sopyright in its contents ; and, in order 
that the proprietor of the paper may become the 
proprietor of the copyright in an article, he must show 
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iliftt he paid the writer for the copyright ( Walter v. 
Howe, 17 Ch. I). 708). f 

(5) But it seems that copyright is not claimable in 
a single word, asHhe title of a magazine; “Belgravia,” 
for instance {Maxwell v. Hoijy, L. It.. 2 Ch. 207); nor, 
as a general rule, in the title of a book {Dicks v. Yates , 
18 Ch. D. 70; Schorr y. Schminckc, 34 W. It. 700). 
It seems, however, .clear that the publication of a 
magazine or book under the title of another existing 
one might be a common law fraud. 

(0) Directions on a barometer face have been held 
not to be a book (Davis v. Co/nifti, 54 L. J Ch. 
419). 


Art. 141. — What constitutes Infringement of 


(1) Copyright is infringed by publishing 
in this kingdom an unauthorized editiqn of a 
work in which copyright exists, or by intro- 
ducing here a foreign, reprint of such a work, 
or Hvhile pretending to publish an original 
work, illegitimately appropriating the fruits 
of another authors lal>our (see per James, 
L. J., Dicks v. Yates] 18 Ch. Dir. 90). 

(2) In the last case the Act that secures 
copyright to authors, guards against the 
piracy of the words and sentiments, but does 
not prohibit Writing on the same subject 
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20-1 

(per Mansfield, C. J., Stiff re v. Moore , 1 East, 
3 . 19 ). 

(1) Unauthorized publications. — Tims, any person 
causing a book to be prints! for sab* or exportation, 
without the written consent of the proprietor of the 
copyright; or who imports for wile such unlawfully 
printed book ; or with a guilty knowledge sells 
publishes, or exposes Jor wile or hire, or 1ms in his 
jiossession for sale or hire* any sueh book without 
the consent of the proprietor, is liable to an action 
at the suif <>f the proprietor, to he brought within 
twelve calendar months. And an injunction may lie 
also obtained, to restrain the further infringement. 

(‘2) An injunction may even h* granh*d to restrain 
a jHTson from printing the unpublished works of 
another {Vrina Alh< rt v. Stramjr , 1 Mar. § (lor, 25). 
And an action at law may also be maintained for the 
same cause ( May a 1 1 v. lltt/ht/^ <> L. 7 f ., A. S. dd2), 

(•{) So, an injunction will also be grunted, if ft 
person, under colour of writing a review, copies out 
so large and imj»ortant ft jsirtion of the work as to 
interfere with the sale of it : but a reasonable amount 
of quotation, in order to review the work projuvly, 
is allowable {Campbell v. Sroft, 11 S<w . *11 ; Jirll v. 
Walker , 1 Pro. Cl*. C. 4o0). # 

(4 ) Unauthorized importations of foreign reprints. — 
Brides the remedy hv action and injunction, there 
is also a quasi-criminal remedy in the east? of import td 
piracies, ly moans of penalties. r l hese do not take 
away the remedy by action, but are cumulative 

17 ). 
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• (5) Passing off another’s work as one’s own. — 

Where the infringement consists, not of a reprint, 
but of what may be called literary petty larceny — the 
stealing of another man’s labour, apd the r palming of 
it off as one’s own — “ there must be such a similitude 
os to make it probable and reasonable to suppose that 
one is a transcript, and nothing more than a tran- 
script. In the case ^ of prints, no doubt different men 
may take engravings from the same picture. The 
same principle holds with regal'd to oharts. Whoever 
lias it in his intention to publish a chart, may take 
advantage of all prior publications. There is no 
monopoly here, any more than in other instances; 
but upon any question of this kind, the jury will 
decide whether it be a servile imitation or not. If 
an erroneous chart he made, <»<>d forbid it should not 
be corrected, even in a small degree, so that it 
thereby becomes more serviceable and useful” (per 
Mansfield, C. J., Sayre v. Moore , sujr). 

((>) And even where a great part of the plaintiff’s 
work has been taken into the defendant’s it is no 
infringement, so long as the defendant has so care- 
fully revised and corrected it, as to produce an 
original result (Spiers v, Brotcar , G H r . A. 352, and 
consider Dieks v. Brooks, 15 Ch\ Div. 22); or, if it 
was fairly done with a view of compiling a useful 
book for the benefit of *the public, upon which there 
has been a totally new arrangement of such matter 
(per EUenborough, C. J., Cary v. Kearsley, 4 E*p. 
170). And the part taken by the defendant must be 
substantial and material to enable the plaintiff to 
sustain an action \Chatt<rton v. Cate , 3 App. Ca . 483). 
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(7) What is piracy of music. — With respect 
music, if the whole ape be taken it is a piracy, 
although set to a different accompaniment,' or even 
with variations ; for the mere adaptation of the air, 
either by changing it to a dance, or by transferring 
it from one instrument to another, does not, even to 
oommon apprehensions, alter the original subject. 
The ear tells you that it is tho same substantially ; 
the piracy is, where the appropriated music, though 
adapted to a different purpose from that of the 
original, may still be recognized bv the ear ( If A l • 
mainc v. llooscy, 1 I". Sf (\, Ex. 2S8, per Lyndhurst). 
But, on the other hand, where one composed and 
published an opera in full scoro, and after his death 
B. arranged the whole opera for tho piano, it was 
held that this was an independent musical composi- 
tion and no piracy { Wood v. /ioosry, L. A\, 3 Q. B. 
(Ex. Ch.) 22:*). 

(8) Plays founded on novels. — To produce the 
incidents of a novel in the form of a play, is theo- 
retically no infringement of copy right (see Hemic v. 
Conqucsf, 30 L. J C. P. 200 ; Tin sh y v. Ijicy, 32 
L. <A, Ch. 335 ; Rvmle v. Lacy, 30 L. J Ch. 055). 
But practically it is where the play would, if 
published as a book, be an infringement. For before 
a play can be acted a copy of it must be sent to the 
Lord Chamberlain and other* copies must be issued 
for the use of the actors, and these copies constitute 
“ books ” within the Law of Copyright. Thus in 
the recent dfcwe of Warnc v. Secbohm (39 Ch. JJiv. 
73), the defendant had dramatized the novel “ Little 
Lord Fauntleroy,” and caused his play to be per- 
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farmed. The infringement of copyright complained 
of was that, for the purpose # of producing the play, 
the defendant made four copies, one for the Lord 
Chamberlain alul three for the use/)f the.performers. 
Very considerable passages in the play were extracted 
almost verbatim from the novel. Held, that the plain- 
tiffs were entitled to an injunction restraining the 
defendant from multiplying copies of the play con- 
taining passages from the defendant’s book ; and 
also that all such passages in the four existing copies 
must bo cancelled. 

Other copyrights. — llesides the copy righl in literary 
works, there is also a copyright in various other pro- 
ductions ; but in a work like the present, space will 
not jKUTiik me to do anything more than sketch out 
tin* main heads of the rights of individuals in respect 
of tl lose productions. 

Oral lectures. — The publication of oral lectures, 
except those delivered in colleges, Si c., is prohibited 
by 5 & (> Will. 4, c. 65, without the author’s con- 
sent ; but in order to have the benefit of this act, the 
t lecturer must give previous notice to two justices of 
the peace (set* Xieot* v. Pitman , *26 Ch. Dir. 374). 

Eight of representation of dramatic and musical 
works. — The right of publicly* representing dramatic 
and musical <*om]>ositions, first produced in thin realm 
( lUmeicault v. Chattcrfbn , 5 Ch. Dir. 267 , is vested 
in the author or comi>oser, and his assigns, for the 
same period as in literary compositions, by 5 Si 6 
Viet. c. 45, s. 20, which also imposes jxmalties upon 
any person performing them without the written 
leave of the author or composer. These penalties 
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are not cumulative, but only alternative. As to* 
what is a public representation see Wall v. Taylor 
(II Q. B. I). 102), and Dark v. Bairs (Id Qf B. R 
#43). 

Assignment of copyright does not include right of 
representation. — I may mention, that the assignment 
of the copyright of a l>ook containing dramatic or 
musical compositions is only an assignment of the 
right of multiplying copies of it. and not of the 
right of representing it (sect. 22), unless at the time 
of registering the assignment the same is expressly 
stated. Hut a men* assignment of the right of 
representation does not seem to require registration 
{Lucy v. Rhys, 22 L. J,, Q. B. 137). Similarly, the 
publication, in this country, of a dramatic ^i^ c, or 
musical composition, as a book, before it lias been 
publicly represented or performed, does not deprive 
the author or his assignee of tie? exclusive right, of 
jorforming or representing it (/' lurjgtell v. y, 2 
Ch. 1). 232). 

Engravings. — Engravings are probated by the 
statutes 8 Geo. 2, c. 13; 7 Geo. 3, e. 3#; and 17 
Geo. 3, e. 57. 

Sculpture. — Sculptures and models by 3# Geo. 3, 
<*. 71, and 54 Geo. 3, c*. 53. 

Designs. — Useful and ornamental designs are pro- 
tected by “ The Patents, Designs, and Trade Marks 
Act, 1883 ” 

Works of Art. — Paintings, drawings, and photo- 
graphs by 25 & 20 Viet. c. 68. (As to the latter see 
Nottagc v. Jacknon, 11 Q. B. D. 027.) 
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Conclusion. — Here this summary statement of the 
law relating to torts must $nd. The student must 
not, however, imagine that sueli injuries as are not 
named in this or any other troatise are therefore 
not remediable by the law, for wrongs are infinitely 
various. Let him in such cases recollect the obser- 
vation of Cicero, “ Erat euim ratio profecta a reruni 
nature, et ad recte faciendum impellens, et a delicto 
uvoeans : quie non turn donique incipit lex esse cum 
scripta ost, sed turn, cum orta est.” 


finis. 



INDEX. 


ABATEMENT, 

of nuisance, 227. 

not proper reimniv to prevent prospective nuisance, 228. 
not proper remedy of commoner m resp^’t of overstocked 
■warren* 229. 

ACCIDENT, 

if inevitable, not actionable, H d seq., and sec Xkouoknce. 
actionable, if provontiblo, i7t 

when (K’currence of, prima facie evidence of negligence, 180. 

ACT OF GOD excuses what would bo otherwise actionable, 1 8 — 

21 . 

ACT OF THIRD PARTY, 21. 

where damage partly caused by, 21. 

ACTION cannot be brought twice for same* wrong. 94. 

ADOPTION. See Ratification. 

AD\TIRTISEMENTS , criticism of, privileged, 130. 

ADVICE, confidential, a privileged communication, 128. 

AGGRAVATION. ^Damages. . 

ANIMALS. Set Ferocious 1 
injuries done to, 265. 
trespasses of, 253, 265. 

injuries to, while trespassing, when tortious, i 
killing, in self-defence, justifiable, ib. 


ARREST. See Iifr&isomtzirr. 



INDEX. 


ASSAULT AND BATTERY, 

master responsible for, if committed by servant within the 
general scope of authority r dd, 06, 60 — 62. 
damages for, 87, 202. 
aggravation of damages for, 90, OH. 
mitigation of damages for, ih. 
causing death, 246. 
definition of assault, ib. 
menacing, ib. 

ability to do harm, necessary, 217. 
attempt necessary, ih. 
committed in sport, not actionable, ib. 
definition of battery, ib. 

may be occasioned by anything set in motion by defendant, 

ib. 

batterv, voluuturilv suffered, not actionable, 248. 

*- 1 * T 1 

mayhem, ib. 

intention to commit, immaterial. Id, 2.‘U. 
caused by inevitable accident, excusable, 14 d »<*]. 
general immunity from, 248. 
committed in self-defence, justifiable, ib. 
comuaUed in mere retaliation, not justifiable, ih. 
committed in defence of property, justifiable, 249. 
of pupil for sake of correction, justifiable, ib. 
in order to stop breach of the peace, justifiable, ib. 
in order to urrest night offender, felon, malicious trespasser, 
or vagrant, justifiable, ib. 

in order to exjiol disturber of congregation, justifiable, ib. 
by master of ship, 2d0. 
bv officer of law, ib. 

unnecessary handcuffing of prisoner is, ih. 

pro< ^codings before justices release civil proceedings, ih. 

limitation of actions for, 2d2. 

ATTORNEY, slandering an, 136. 


BAIL, arrest of principal by his obligor, lawful, 234. 

BAILEE. .s>e Trespass (2). 

BAILMENT, remarks as to contract of, 46. 

BAILOR, 

may bring trespass against purchaser, whore bailee has sold 


’QT«T» 


may m ai n ta i n trover lor cm version of goods by bailee, 266. 
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BANKRUPTCY, effect of, on the right to sue or the liability to 
bo sued for tort, 115 H — 

BATTERY. See Assault a!ti> Batteiiy. 

BODILY INJ^RIES^ ^Assault. 
caused by nuisance*. See Nuisance. 
cuusod by negligence. See Negligence. 

BOOKS, copyright in. See ('orviuuiiT. 

BRICK- BURNING, near highway, a jmhlic nuisance, 101. 


C AMPBELL'S (LORD) ACT, m d 

gives light of action to relatives of persons killed through 
another's default, ib. 

who may sue in ease executor does not, 185. 
when action maintainable, 1S1. 
for whose benefit maintainable, ib. 
jnrv must apportion damages, 1H5. 
plaintiffs must have suffered some |x*niniurv lofcs, 
not maintainable when deceased received 
before death, 1ST. 

death must be causes! by the act for which compensation 
claimed, ib. 

action must be brought within twelve months, ib. 


CANDIDATE for office, character of, privileged communication, 
129. 


CARRIER liable for misfeasance to a ]»erson with whom he Inc* 
not contracted, 10, 43. • 

CATTLE. Set Tii eh pass, 

whim injury is done to, hv dog, scienter need not lx; shown, 
175. ‘ • 

wonl includes horses, ib. 

CHARACTER, 

fraudulent, when actionable, 1(12. 
of servant when a privileged communication, 128. 
of candidate for office, given to a voter or elector, a privi- 
leged communication, 1 29. 

evidence of plaintiffs bail character in mitigation of damage* 
in defamation, 96. 

of daughter's loose character in mitigation of damages in 
deduction, ib. 
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CHATTELS, trespass to, and conversion of. See 
and see Wrongful Conversion. 

CHILDREN of doceasod parent/ action by. See Campbell’s 
(Lord) Acy. 

CHURCH BELLS, injunction to restrain ringing of, 104. 

CLERGYMAN, imputing unchastity to a beneficed, is action- 
able per so, 135. 

COMMON, 

disturbances of, threefold, 22Q. 

putting boasts on to, by persons not a commoner, or putting 
of uneommonabie beasts on to, by a commoner, 236. 
prescriptive right to put uneommonabie beaBts on to, ib. 
without prescription uneommonabie beasts may be dis- 
trained damage foasant, ib. 

Hurehurging, what is, ib . 

remedy of lord and commoners for, ib. 
obstructing, 227. 
remedy for, ib. 

COMMON EMPLOYMENT, meaning of. See Master and 
Servant. 

CON< 'EALMENT, when fraudulent, 167. 

CONFIDENCE. See Misfeasance. 

CONSEQUENTIAL DAMAGES. See Damages. 
CONSTABLE, 

cannot, in general, arrest without a warrant, 233. 
must have warrant with him, 1 6 . 
may arrest without warrant, 

on reasonable suspicion of felony, 237. 

, for breach of peace, even after affray over, in order to 
take offender before a justice, 238. 
for night offences, 235. 
for malicious injuries, 238. 
for offering goods for pawn suspiciously, 235. 
for acts of vagrancy, to, 
for brawling m church, 238. 
local acts empowering constables, 236. 
protected if acting ministerially for a court having 'juris- 
diction (or priiui facie jurisdiction in certain c&ao*), 240* 
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CONSTABLE — continued. • 

special protection of, in cxocuting warrants of j ustieoe with- 
out jurisdiction, 243. 
limitation of actions against, 244. 
notice of action to, ib. 

power of, appointed by municipal corporations, 243. 
payment oi money into court by, ib. 
venue in actions against, local, i b. 

CONTINUING TORTS, 

commencement of period of limitation in, 82. 
fresh action may be brought for, uptil they are slopped, 93 
et $eq. 

CONTRACT, 

torts arising out of, 38 et »eq. 

privity neccssury in order to recover for torts arising out 
of, 40. • 

damages in torts arising out of, 100. 
waiver of tort and action on implied, 274. 

CONTRACTOR, 

employer not in general liable for nuisance committed bv, 
or negligence of, 31 et neq. 
not a servant,” 33. 

CONTRIBUTORY NEGLIGENCE. See Neoliuexce. 
CONVERSION. See Wrongful Conversion. 

COPYRIGHT, 

how literary property can be invaded, 292. 

definition of copyright. tb. 

how copyright acquired, */>. 

none in immoral or fraudulent works, ib. 

meaning of book, 293. 

in part of a book and not in residue, ib. 

none in a mere word, 591. 

none generally in a title, ib. 

what is piracy of, tb. 

Carefully revising and correcting old matter no infringe- 
ment, 296. 

new arrangement of old work no infringement, ib. 
what is piracy of, in music, 297. 
plays founded on novels. tb. 
remedies fo$ infringement of, 295. 
injunction to prevent publication of unpublished 
script, tb. 
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INDEX. 


COPYRIGHT — conti nued. 
piracy by review, 295. 
in oral lectures, 298. 

light cf representing dramatic and musical compositions 
not incluaejl in assignment of copyright of, 299. 
in engravings, ib. 
in sculpture, ib, 
in designs, ib. 
in works of art, ib. 

COITN8EL, 

opinion of, no excuse for malicious prosecution, 1411. 
statements of, privileged communications, 120. 

CRIME. See Defamation. 

CRITICISM. See Defamation. 


DAMAGE, 

without wrongful act, not actionable, 7. 

when naeessurv, ib. 

* 

DAMAGE FEASANT, 

cattle may l>o distrained when trespassing, 259. 
unless tended at time, ib. 

DAMAGES. 

measure of, in actions of tort, S3 ef seq. 

(1) For injuries to person and reputation , 
for false imprisonment, 80. 
for seduction, 87. 
for assault and battery, ib. 
for defamation, ib. 
mistake or ill-feeling of jury, 86. 
too small, ib. 

aggravation and mitigation of, 95. 
for seduction, ib. 
for defamation, 96. 
for false imprisonment, 98. 
for battery, ib. 

i, 89 d 

of 

medical expenses, 90. 

loss of property through mental agitation, ib. 
under lord Campbell’s Act, ib* 
injury to trade, 91, 
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DAMAGES — conlin ued. 

prospective damages may be given, 93. 

continuing torts, 94. * 

under Employers’ Liability Act, TO. 

(2) Far injuries to property , 88 ft srq. 
compensatory 4n character, ib. 
injun' to horse, i7>. 
for wrongful conversion, ib . 
trespass, 89. 

aggravation and mitigation, 93 et sty. 
insolence, 98. 
wrongful seizure, 99. 
causing suspicion ofrin solvency, ib. 
where plaintiff only bailee, H8. 
consequential damages, 89. 

must not be too remote, ib . 

hiring Substitute in place of a chattel, 91. 

trespass, ib. 

infectious disease, 92. 

flooding lands, ib. 

having been obliged to pay damages to third party, 9;j. 
presumption of amount of damage against a wrongdoer, 99. 
in toils founded on contract, 100. 

joint wrongdoers are jointly and severally liable for, 101. 

DAMNUM, definition of, 7. 

DAMNUM ABSQUE INJURIA, ib. 

DANGER, trespass under the influoncc at a pressing, 15. 

DANGEROUS substuifbes brought on to land must be kept at 
peril of bringer, 18 —22. 
fences, 39. 

works, principal liable for contractor’s defaults, 52 — 54. 

DAUGHTER, action for seduction of. See Seduction. 

DEATH, effect of, on the right to suq or liability to tie sueeffor 
tort, 

DECEASED PERSON. See Campbell’s (Loud) Act. 

DECEIT. See 

DEFAMATION, 

oral or written, ib. 
definition, ib. 
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DEFAMATION- continued . 

when uctionablo, 119. 

factors necessary to sustain ar^ action for, ib . 
falsitj* ib, 

disparaguinevt, what is, 120. 
construction of words in natural sense, 12b 
ironical words, 121 et teq. 
publication, 123. 

by telegram or ]>ostenrd addressed to person libelled, ib. 
intention to publish immaterial whore negligence, ib. 
functions of court and jury us to publication, ib. 
uialieo, 124. 

privileged communications, ib 

functions of court and jury, 125. 
parliamentary proceedings, 126. 
judicial proceedings, ib. 
bona fide complaints, 127. 
reports of public mootings, ib. 
confidential advice, 12K. 
character of servant, ib. 
character of candidate, 129. 
chkractcr of public oflieer, ib. 
criticism, ib. 

criticism of public men, ib. 

ending privileged communication by telegram or post- 
card, ib. 

limitation of actions for, 139. 
danmgi»s. See Damages. 
actual damage, when necessary, 131 et seq. 
when too remote, ib. 
imputation of unchastity, 132 d srq, 
imputation of crime actual damage of itself, 134. 
imputation of more breach of trust alitor, ib. 
imputation of unfitness for society, 135. 
imputation of misconduct in business, ib. 
repetition of defamation, 136. 
printing of, ib. 

* communication by third party, 137. 
newspaper proprietors protected, 138. 

DEFECT. See Fraud. 

DEFENCE. See Assault. 


DESIGNS, copyright in, 299. 
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DETINUE, 

action of, 273. 

judge may order return of specific goods in, ib, 

DISABILITY, 

suspends commencement of jicriod of iimftation, HI. 
when taking placo subsequent to commeneomeut of period 
of limitation, is no bar, ib. 


DISPOSSESSION, 

definition of, 200. 

plaintiff must rely on strength of his own title, ib. 
mere possession evidence of title for*defendant, ib. 
plaintiff’s title need iiot4>e indefeasible, ib. 

t us tertii available by defendant, but not by plaintiff, 201. 
indlord claimant need not prove his title, ib. 
tenant mav show expiration of landlord’s title, ib. 
master ana servant, ib. 
licensor and licensee, ib. 

claimant’s title may be legal or equitable, 202. 

limitation, ib. 

disability, ib. 

■ 

acknowledgment of title, 203. 
ecclesiastical corjK) rations, ib. 
commencement of period of, ib. 
discontinuance of possession, 264. 
mere entry and continual assertion of claim no bar to 
running of statute, ib. 

DOGS, 

noisy, 202. 

liability of owner for injuries by. See Fekociocs Animals, 
injury to, 265. 

killing in self-defence, 26H. # 

killing in defence of sheep or cattle, ib. 
killing in defence of game, when justifiable, ib. 

DOOR, 

careless shutting, of railway carriages, 177. # 

contributory negligence by leaving hand on, ib. 

DRAMATIC COMPOSITIONS. See CoryaioiiT. 


EASEMENT, . 

what is an, 209 ; and tee N' 

grantee of, may enter upon servient tenement in order to 
repair, 254. 
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EJiEOTMENT. See Dispossession. 

EMPLOYEES’ LIABILITY ACT, 76 et 

# 

ENGINES?, near Jiighway. See Nuisance. 
ENGRAVINGS, copyright in, 299. 

EX DAMNO SINE INJURIA, &c., 7 et seq. 


FALSE IMPRISONMENT. See Imprisonment, Constables, 
J ustices. 

FALSE REPRESENTATION. See Fraud. 

FELLOW SERVANTS. See Master and Servant. 
FELONY, 

remedy by action for, suspended until criminal trial ended, 

26 et set}. 

how suspension may be effected, ib. 

FENCES, 

non-liability for trespass of cattle if adjoining owner bound 
to keep in repair, 253. 

liability for injuries caused by dangerous, 39. 

FEROCIOUS ANIMALS, 

liability for injuries caused by, 174 et seq. 
scienter the gist of the action "for, ib. 
presumption of scienter, ib. 
when scienter not presumed, ib. 
pooof of scienter, to. 

scienter, when sheep or cuttle worried by dog need not bo 
proved, 175. 

FIREWORKS near highway. See Nuisance. 

FRAUD, 157 d stq. 
definition of, 157. 

whether moral delinquency necessary, 157 et 
when actionable, 161. 

false representation of value of business to a purchaser. 

103. , 

false representation of soundness of a dangerous in- 
strument, ib. 
fraudulent 'prospectus, ib. 
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FRAUD — conf tn nttl. 

when actionable — con tin tied, 

liability for fraud of agent, 164. 
bgent not liable foa fraud of sub-agent, 1 66. 
fraudulent character must Iw in writing t8 be action- 
ably 162. # • 

FRAUDULENT ('OKPEALMENT, 

when actionable, 167 et ttq. 

doctrine of caveat emptor, ib. 
concealing infectious disease in pigs, 168. 
more abstinence from mentioning a know defect is not 
actionable, ib. # 

an industrious concealment alitcr, 161>. 
plastering over a defective wall, ib. 
expression “with till faults,” does not cover all 
• frauds, 170. 

exceptional cases in which there is a duty not to main- 
tain silence, ib. 
limitation, 171. 

s 

FUNERAL EXPENSES not recoverable uudei*Lmd Camp- 
bell’s Act, 1S7. 


CAME, 

property in, not absolute, 266. • 

killing dog in order to preserve, when justifiable, 268, 

GOODS. Set TnEsiufw, Wrong nx < on version, Negli- 
gence. 

OUN, injury to thiid party by explosion of a warranted, 42. 


HIGHWAY, 

obstruction of. 10. 

dedication of, to public* not a grant of the land, 257. • 
trespass may lie maintained by grantor of, ib. 

HORSE, 

accident caused by u runaway, excusable, 16, 17. 
injuries t<L by dog, 175. 
measure of damages for injury to, 

HOUSE, liability for ruinous state of. flbe 
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11% whoa a public nuisance, 23, 24. 

IMMORALITY. See Defamation. 

IMPRISONMENT, 

what constitutes, 232. 
moral restraint constitutes, ib. 
total restraint necessary, 233. 
by judges and magistrates. See Judge. 
by privato persons and constables, 233. 
general immunity from, ib. 

exceptional casOs in which private persons may arrest* 
234 et sefr 

arrest of bail by his surety, 234. 
arrest of suspected felon, when justifiable, ib. 
what suspicion sufficient, 234 et seq. 
arrest of oroakers of tho peace, 235. 
arrest of night offenders, ib. • 

urrest of malicious injurers, ib. 
arrest of suspected poisons offering goods for 
pawn, ib. 

arrest of vagrants, ih. 

/rets of vagrancy, ib. 
arrest of interrupter of divine sendee, ib. 
particular pow ers of arrest given to individuals, ib. 
exceptional eases in wliieh a constable may arrest with- 
out warrant, 233 et seq. 

, may arrest wherever a private person can, ib. 

cast's of suspected felony where no felony has in 
fact been committed, 237. 
breaches of peace, 238. 
malicious injurers, ib. 
brawlers, ib. 

» general protection of persons setting courts of justico 

in motion, 240. 

no protection if court lias no jurisdiction, ib. 
what constitutes jurisdiction, 239, 
whore prim& facie jurisdiction, 241. 
for contempt of court, ib. 

% by county court judge, 242. 

by justice, ib. 
habeas corpus, 245. 
limitation of action for, 244. 
is a continuing tort, 16 . 
in case of justices and constables, ib. * 
notice of action to justices and constables, ib. 
damages for, Sfi 
aggravation 



INDEX. 


313 


INCOEPOEEAL HEEEDETAMENT, injury to. Stt 
Light, Watercourse, Way, and Comcotr. 

INEVITABLE ACCIDENl Set Accident. 

INFANT, • 

generally liable for bis torts, 49 et seq. 
aliter if founded on contract, 50. 

INJUNCTION, 
remedy by, 102. 
interlocutory or perpetual, ib. 
injuries remediable by, mb. 
noxious fumes, 103. 
noise, ib. 
church bells, ib. 

obstructidh of light and air, 101. 

cases where damages given instead, ib. 

general rule as to granting of an, 100. 

not granted for a more trespass. 107. 

whore waste also aliter, ib. 

pollution of lake, ib. 

deprivation of support. if* 

trade mark, patent, and copyright, ib. 

not granted to restrain libel in general, 108. 

publication of private letters, ib. 

where injury merely threatened, 109. 

granted even where it will inconvenience public, 1 10. 

mandatory, 111. 

delay, 112. 

INJURIA, moaning of, 7. 

INSANITY, imputation of. See Defamation. 

INSOLVENCY, imputation of. Set Defamation. 

INTENTION, not always material jn torts, 15, 188, 231. 

INVENTOR. See Patent, 

INVOLUNTARY TORTS, when actionable, 15. 


JOINT OWNERS, tresj»assos of, toward* each other, 258, 271. 
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JUDGE, 

statements of, absolutely privileged communications, 120* 
not liable for a wrongful imprisonment committed erro- 
neously if acting wimin his furisdiction, 238. 0 
jurisdiction how constituted, 239. 
primi facie jurisdiction is sufficient ,if» through ignoranoe 
of some fact of which he could have no knowledge, ho has 
no jurisdiction, 241. 
power of, to commit for contempt, ib. 
of county court, power of, 242. 
no action against, until judgment quashed, 243. 
general protection of, rb. 

JUDICIAL PROCEEDINGS, how' far privileged communica- 
tions, 120. 

JURISDICTION. See Judge. » 

JUS TKRT1I, 

defendant in ejectment may set up, but not claimant, 201. 
may be sot up in trover where defendant not bailee or 
‘ -270. 

JUSTICE OF THE PEACE. See Imprisonment and Judge. 

JUSTIFICATION. See Defamation, Assault, Trespass 
Imprisonment. * 


LANDLORD, 

f title of, cannot Iks deputed by tenant, 201. 

when liable for nuisance ou demised premises, 192 et *eq. 
occupation of servant of, equivalent to personal occupation, 

->61 ft 


I-EOTURES. See I'opYluuilT. 
Luifin. See Defamation^ 


LICENSEE, 

a mere, stands in the position of one of the family as regards 
injuries caused by nuisances, 196. 
possession of, is the possession of the licensor, 261. 

LIEN, 

of goods held under, a wrongful conversion, 270 . 
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LIGHT AND AIR, 

no right to, ex jure ftaturse, 215. 

no }3roof of special damage necessary, 216 ei aeq. 

no excuse that plaintiff has contributed to thu» diminution, 

217. . 
enlargomtnt of ancient lights, ib. 
dominant tenement must be a building, ib. 

a man cannot obstruct on property granted by him to 
another, 217 et seq. 

rights of two vendees or lessees from same vendor or lessor, 

218. 

right to, lost by giving licence to ^mother to do an act, the 
natural consequence* >f which is an obstruction of, ib, 
reservation of right to, is seldom implied, 219. 

LIMITATION, 

of action^ of tort, ho d $eq. 
reasons for, ib. 

commencement of period of, ib. 

when tort consists of actual damage, commencement of 
period of, 81. 

taking away support of land, ib. 
conversion, H2. 
concealed tort, 81. 
disability, 84. 

disability arising »ulw<*qncntly to commencement of p<*riod, 
ib. • 

commencement of period when tort continuing, 82. 
in particular cases. See under the several heading* of those 

under Employers' Liability Act, 78. 

LOSS OF SERVICE. S*e Sedtvhon. 


MAGISTRATE. Set Jr stick. 

MAINTENANCE, 
definition of, 148. 
when action maintainable for, ib. 

MALICE. Set Defamation. 

MALICIOUS ARREST. Stt iKPBMOjaawT. 
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MALICIOUS PROSECUTION, 139 et seq. 
definition of, ib. 
when actionable, 140. 

factors necessary for maintaining action for, ib. 

(1) VrosecutionJnj defendant, ib. 

prosecution ordered by a magistrate not sufficient, ib. 

(2) Want of reasonable and probable cause, 141. 
onus of proof on pluintiff, ib. 

duties of judge and jury as to, ib. 
what constitutes* 141 et seq. 

opinion of conn sol in favour of prosecution no excuse, 
143. 

Malice , 144. 
generally implied, ib. 

knowledge of plaintiff’s innocence evidence of malice, 
ib. 

knowledge of defendant that ho was in the wrong, evi- 
dence of malice, ib. 
to stop plaintiff’s mouth, 145. 
subsequent malice of the defendant, 144. 
adoption of procefslings already c ommenced, 144, 145. 
wheff* defendant lx mud over by a magistrate to prose- 
cute, no excuse for, 145 . 

(4) Setting aside of proceedings , a condition precedent to action 
for, 14(J. 

actual damage must be proved, 147. 

f 

MAN-TRAPS, when illegal, 190. 

MANUFACTURE. See Patent. 

noxious or offensive, an actionable nuisance. 
and 

MANUSCRIPT, copyright in unpublished, 295. 

MAP, copyright in, 293. 

MARKET, dangerous state of, 39, 

MASTER ANI) SERVANT, 

as to enticing and seducing servants. See SEDUCTION, 
master in general has no remedy against one who injures 
servant ox contractu, 41, 43. 
inducing servant to break his contract of service, 150. 
general liability of master for torts of, 55 et seq. 
accidents occasioned by carelessness of servant, 55, 56. 
master when liable for illegal act of servant, 55. 
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MASTER AND SERVANT— continued. 

master liable for wilful act of sonant if within the general 
scope of his authority, 55, 59. 

liability of master for assaults of servant committed in scopo 
of his employment, 00, 01, 02. * 

master npt liable for servant’s torts wllcn eommittotl out- 
side, or l>eyon<t scope of his employment, 57. 
master not liable for in juries caused by sonant whilo driving 
master’s carriage on business of his own, 55, 57. 
ratification of servant’s tort, 03. 
meaning of term “sonant,” 50. • 

master not liable for torts commixed by persons employed 
by servant to do his work, 04. 
contractor or intermediate employer liable for torts of 
workmen, 52. 

job-master liable, and not hirer of horses, 53. 
temporary employment by a third party excuses master, 58, 
unauthonzed delegation by a servant of his duties excuse* 
master from delegates’ torts, 04. 
when muster liable for injuries caused by sorvant to fellow - 
senant, 00 (t $eq. And tee Employ Elia' Liability 
Act. 

meaning of common employment, f>7, ON. 
personal negligence*of master, »‘6., 71. 
master knowingly employing an unskilful servant, 00. 
sonant’s knowledge of dangor, when a bar, 72 ft atq. 
volunteer helpers are in the position of somyits with 
regard to suing the master for negligence of his 
true sonants, 74. 

alitor where acting with master’s consent or ac- 
quiescence, 75, 

MAXIMS OF LAW, 1. 

MEASURE OF DAMAGES. See Damaoer. 

MEDICAL EXPENSES. Campbell’s (Loud) Act. 

MEDICAL MEN, 

negligence of, 38. • 

slandering. See Defamation. 

MINE, flooding of. by water brought by defendant on to his 
land actionable without proof of negligence, 18 d 

MISFEASANCE, liability lor, 44. 


MISREPRESENTATION. S« Fraud 
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MISTAKE, no justification, 13. 

MITIGATION. See Damages. 

MURDER. ‘.See Defamation. 

c 

MUSICAL COMPOSITIONS, assignment of copyright in, is no 
assignment of the right of public representation of them, 
298. 


NECESSITY, right of way of, 224. 

NEGIJC1KNCK. See aho Professional Men; Master and 
Servant ; Contractor. 
definition of, 172. 
when actionable, ib, 
dangerous stacking of hay, ib. 

entrusting loaded gun to inexperienced servant girl, ib . 
bursting of water company’s mains, 173. 
damage caused by extraordinary flood, ib. 
custody of dog entrusted to a railway company, ib. 
dangerous and savuge animals, 17-4. 
when scienter necessary, ib. d seq. 
when scienter not nocessary, 174, 175. 
negligence a mere relative term, and varies with circum- 
stances, 175 

onus of proof of, 180 et «<■<{. 
generally on plaintiff, ib. 

aliter where tno accident would not ho likely to happen 
without negligence, ib. 
run-awav horse, 181. 
henry article dropping out of window, ib. 
contributory, 170, 

, V 

whore contributory, affords no excuse, ib. 
contributory, in infants, 179. 

actions by representatives of a person killed by. See CAJtr- 
bellV(Lori>) Act. 

duties of judge and jury in actions for, 182. 
mode of estimating damages caused by, 175. 

NEWSPAPERS. See Defamation. 

NOISE. See Nuisance; Injunction. 

NOXIOUS TRADE. Set Nuisance. 
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NUISANCE. And see Poisonous Trees* Market, Unee^ced 
Hole, Dangerous Substances, Dangerous Fences, 
Water and Injunction. 

(1) Causing Injury to t/k Person, 1H9 ft seg. 
definition, 188. 

excavations wear roads, 189. 
noxious fumes, 190. 
foul cess]>ools, ib. 
spring-guns and man-tmps, ib. 

even trespassers injured by spyin^-guns and man-traps 
may maintain action, 191. 

spring-guns for prot»*rtion of tftrol ling-houses at night, 
lawful, 11>0. • 

pit or engine near highway, illegal, ib. 
windmills and fires for burning ironstone near highway 
nuisances, 191. 

letting off fireworks near highway*, ib. 
injuries caused by quarries at a distance from highway 
not actionable, ib. 
ruinous pi«*inis**s, 192. 

where nuisance subsists, negligence is immaterial, 188, 
by contractor. See M VS TER AN1) SERVANT, 
landlord not liable for injuries caused to tenant by 
ruinous promises, 192. 
alitor in ease of fraud, 198. 
tenant only, generally liable to third parties, 192 ft 
landowner liable if he authorized the nuisance, tb, 
nuisances on or near private ways, 194. 
ruinous railway works, 19o. 
act of God justitication, 190. 
dangerous ninals, ib. 
nuisances on public roads, ib. 
injuries to guests through a subsisting, 190 f< 
injuries to jiersons coming on business, ib. 
injuries through improper condition of railway 
197. • 

ill-lighted stations, ib. 
limitation, 198. 

(2) Causing Injury to Peal Property , 
definition of a, 188. 

affecting corporeal hereditaments, 199. 
disgusting fumes, ib. 
nysy trade, ib. 

the nuisance must be material, ib. 

noisy entertainments, 200. 

allowing water to escape, tb. * 

actively shifting danger from self to neighbour 20 1 « 
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NUISANCE— continued. 

(2) Causing Injury to Real Property— continued, 
affecting corporeal hereditaments — continued . 
overhanging eaves, 202. 

* overhanging trees, ib. 
pig-Ktys, ib. 
noisy dogs, ib. 
small -pox hospital, ib. 
reasonableness of place when no excuse, ib. 
distinction between injury to property and annoy- 
ance in its user, 203. 

immaterial whether plaintiff goes to the nuisance 
or it to him, 204. 
prescriptive right to commit, 205. 
statutory right to commit, 205 et seg. 
affecting incorporeal hereditaments, 209 et seq. 
easements, ib. 
profits a prondro, ib. 
title to easements, ib. 
disturbance of right to support, 210. 
right may bo released by agreement, ib. 
the damage must bo material, ib. 

' railway and caual companies havo no right of 
support, 213. 
subterranean w T ater, 210. 
land burdened with buildings, 213. 
support from adjoining houses, 214. 
right can be gained by prescription, 213 et seq. 
right to light and air. See Light and Air. 
right to watercourse. See Watercourse. 
right to w'ays. See Ways. 
remedy by abatement, 227. 

remedy by abatement not applicable to prospective 
nuisances, 228. 

OBSTRUCTION 

of entry to places of business, 1 f. 
of road, ib. 

of light and uir. See Light and Air. 

OMNIBUS, fraudulent imitation of, by a rival proprietor, 282* 
OUSTER. See Dispossession. 

PARTY -WALL, trespass to, 258. 

PATENT, 

definition of, 281. 

conditions to valid grant of, 285. 
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what is a manufacture entitled to, 280. 
newness of manufacture necessary to, 287. 
rule fn Hill v. Evan*, ib I 
prior knowledge of Die public fatal to, i’6« 
now combination old elements, ib. 

application of a known instrument to analogous pur]K>sos, ib. 
newness only applies to the United Kingdom, 2K8. 
novelty infernal where utility very grout. ib. 
moaning of tmo and first inventor, # t/>, 
secret prior knowledge of another no liar to, ib. 
manufacture must lx» of general public utility, 289. 
producing old articles it* a new wuy when u new manufac- 
ture, ifc. 

• and amendment of s]M<eifmat»on, 290. 
no damages given for infringement prior to amendment, 
291. 

remedy for infringement, ib. 

no remedy when articles made merely for experiment, ib. 
PATENT DEFECT. See Fraud. 

PERJURY, 

no action lies for consequences of. 120. 

imputation of, not actionable, unless made with reference to 
a judicial inquiry, 104. • 

PERSONAL PROPERTY, trespass to. ,SV r Trksuah^ 

PIG-STY. Stt Nuisance. 

TO1S0N0US TREES, 10. 

TOSSESSION. Sre Tresimss. 

PRESCRIITION. See Dloirr and Aih, Nuisance, 
Watercourse, Way, Common. 

PRINTER. Set Defamation. • 

PRIVATE WAY. Set Way. 

PRIVILEGED COMMUNICATIONS. Set Defamation. 
PRIVITY, in torts arising out of contract, 40. 


PROBABLE CAUSE. Stt Malicious Prosecution. 

r. y 
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PROBABLE CONSEQUENCE, every man presumed to intend 
the, of his acts, 15. 

PROFESSIONAL MEN, negligent* of, 38 . 

PUBLIC NUISANCE. See Nuisance. , 

PUBLICATION. See Defamation. 


RAILWAY COMPANY. See Negligence, Master and Ser- 
vant, Misfeasance, and Nuisance. 

RATIFICATION. See Master and Servant. 

REMOTENESS of darnago, 89 et seq . 

REPLEVIN, action of, 273. 

REVERSIONER, 

may enter into and inspect premises, 254. 
remody ;»f, for injury to land, 229. 

remedy of, for trespass, accompanied by a denial of title, ib. 
remody of, for obstructions, ib. 

no remody given to, for mere transient trespasses or nui- 
sances, ib, 

smno injury to the reversion must bo proved, 230. 
remedy of, for injury to personal property, 269. 

RIVER. See Watercourse. 

RUINOUS PREMISES. See Nuisance. 


SCIENTER. See Ferocious Animals. 

SCULPTURE, copyright in. See Copyright. 

SEDUCTION, 

action for, whence arising, 150. 
of servant from master’s employ is actionable, ib. 
relation of master and servant essential, 151. 
contract of service, when implied, ib. 
debauching plaintiff s daughter, 151 et teq. 
proof of loss of service necessary to sustain an action for, ib. 
contract to pa^ wages unnecessary to create relation of 
master ana servant, ib. 
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SEDUCTION 

small services suffice, 151. 

when daughter lives with her father, and is a minor, servico 
• is presumed, 153* 

alitor whore the daughter arts a#* another's house- 
keener, ib. * 

alitor where slio supports her father, ib, 
whoi*u servico to another is put au end to, the right of tho 
parent revives, ib. 

temjKirary visit no termination of service, 154. 
relation of master and servant lhust subsist at time of 
seduction, 151. • 

if parent helps to bring about his own dishonour, ho cannot 
mover, 154. 

' 4 

damages in, ib. And are Damages. 
aggravation of, 154. 

breach of promise of marriage not matter of aggrava- 
tion, ib. 

mitigation of, ib. 

previous immorality or looseness, 150, 
limitation, ib. 


SELF-DEFENCE, injury committed in, 15, *22, 248. 


SERVANT. See Master and Servant. 

may sue for loss of luggage or personal injury although 
# master paid the hue, 43. • 

SHAFT, unguarded, 195, 197. 

SHEEP, injuries to, by dog actionable without proof of scienter, 
175. 

SLANDER. See Defamation. # 


SOLICITOR, slandering a, 130. 
SPRING-GUNS. Set Nuisance. 


STATUTE does not take away common law rights in general, 37. 


STATUTORY DUTIES, 
breaches of, 32 et seij. 

where no right created iu favour of the plaintiff there is no 
action maintainable, ib. 
copyright, 35. 

SUPPORT. See Nuisance (2). • 

t2 
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TENANT. 

cannot dispute landlord’s title, 261# 

but may show that title has expired, t'b* 

TITLE. See Trespass and Dispossession. 

TORT, 

definition of, 5. 

arising out of contract, 38 et eeq. 
waiver of, 274. 

TRADE MARK AND 'TRADE NAME, 276 et eeq. 
definition of, ib. < 

nature of the title to relief, 278.- 
inj unction to restrain infringement of, 280. 
damages, ib. 
account of profits, ib. 

whether trado name indicates manufacturer or class of goods 
manufactured, ib. 

no trade mark in descriptive name of a new product, 281. 
assignment of, 282. 

selling articles under sellor’s own name, 283. 
registration necessary boforabriuging an action, 284. 

TRESPASS, 

(1) To Lands ( quare clausum freyit), 253 et seq, 

0 definition, ib. 0 

what it consists of, ib. 

driving nails into wall is, ib. 

by straying cattle, ib. 

any user going beyond that authorized, ib. 

, remedy for, by distress damage feasant, 259. 

in re- taking goods, justifiable, 254. 
iu driving cattle off plaintiff's land, when justifiable, ib. 
in distraining for rent, justifiable, ib. 
in executing legal process, justifiable, ib. 
by reversioner inspecting premises, justifiable, ib. 

1 in oseaping a pressing danger, justifiable, ib. 

by grantee of easemout lor the purpose of making 
repairs, justifiable, ib. 
under due legal authority, justifiable, ib. 
plea of liberum tenementum, 255. 
trespassers ab initio, ib. 

possession necessary to maintenance of action for, 256. 
whim two people are in adverse possession, possession 
in persons entitled, ib. 
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TEESPASS—cotifiatW. 

( 1 ) To Land* {quart dautum frtgit) — continued, 
possession dates back to title, 256. 

onus of proof of ti^e lies ou prirnA facie trespasser, ik 
when surface and subsoil in different ownow, 257. 
to highways, 16 , • 

of joint owners, 258. 

carrying away of soil by one of two joint owners, i k 
reasonable working of coal mine by joint owner, ik 
injuries to party- walls, ik 
continuing, ik • 

damages for. 8rt Damages. * 

limitation of actions for, 259. 

• 

(2) To Good* and Chattels {de as/tortaU* bonis). 
what is, 265. 

to animals, ib. 

good Intention no excuse, ib. 
destruction of goods by bailee, 266. 
excessive sale by sheriff, ib. 
killing game or animals font* natura>, ib. 
purchasing goods without title, ib. 
distinction between fraudulent contract und no eon- 
tract, ib. . 

no trespass if plaintiff in fault, 267. 
no remedy if animals get injured whilst tresspassing, 
unless defendant used unreasonable force, ik 
wrongful alteration or mixing up of goods prevents the 
person altering from maintaining an action for the 
materials or goods with which the alteration was 
made or mixed, 268. 
unauthorized painting of carriage, ik 
trespass in defence of property, ib. 
sheading a tr<* 8 [>asMng tlog, w hen allowable, ik 
trespass in self-defence, ib. 
trespass in exercise of right, ib. 
tresjiass in exercise of legal authority, ib. 
possession necessary to muiutenance of action, 269. 
possession follows title, ik # 

bailee delivering goods to An unauthorized person re- 
vests possession in lwiilor, ib. 
sale by a lierson having a lien is a trespass, 270. 
damages for sale of goods by person having a lien, ib. 
administrator may maintain trespass tor injuries to 
floods committed before grant of administra- 
tion, ib. 

so may a trustee when possession actually in cestui 
que trust, ik 
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TRESPASS— continued. 

(2) To Goods and Chattels (de asportatis bonis) — continued, 
what }> 08 He 8 si(>n suffice*, 270. 
pqssoHHion of finder, ib. « 
pOHsessiop, priina fivcio proof of title, ib. 
defendant cannot in general Bet, up jus^ertii, ib. 
troHpaswjB of joint owner*, 271. 
trespass al) initio, ib. 
recaption, 272. 
action for trespass, 273. 
action of replevin, ib. 
waiver of tort, *274. 
stolon goods, ib. 
limitation, 273. 

TROVER. See Wrongful Conversion. 

TRUSTEE may maintain trespass or conversion for injuries to 
goods when actual possession in cestui quo trust, 270. 


UNFEN t 'ED SHAFT, 1 05, 197. 


VIEW, interruption of, is no tort, 10. 

VIS MAJOR, excuses what would otherwise bo actionable. 
% See Act of Goi>. « 

VOLUNTEERS not in general ontitled to recover for nogligenco 
of a party or his servants, 74, 73. 

yOTE, wrongful refusal to record, is a tort, 10. 


WALL, 

trespass to, by sticking nails into it, 233. 


WARRANT. Set Constable. 

WASTE, 229. 

WATER, t 

causing accumulation of, whereby another’s property is in- 
jured, is actiouable, unless injury caused by vis major. 
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WATERCOURSE, 

right to use of surface watercourse vested in riparian pro- 
prietors, 220. 

aJiter with regard subterranean water, 221. 
disturbance of right to use of, ib, * 

fouling a well, ib, 
penning back water in, 222. 

prescriptive rights in derogation of other rijiariun proprie- 
tors, 223. 

rights may be gained in an artificial, ib. 

WAY. See Nuisance. 
right of, 224. 
right of, of necessity, ib * 

cessor of right when necessity ceases, ib. 


WIFE, 

may sue for loss caused by the killing of her husband, 
184 et aeq. 

liability of husband for toils of, 30. 

WINDOWS. See Lioiit and Am. 

WORDS. See Defamation. 

WRONGDOER, 

any po»seasion sufficient to sustain tresjwiss against a, 250, 
269. 

all things are presumed against a, 99. 

WRONGFUL CONVERSION, 

what is, 265. 

destruction of goods by bailee is, 2<>6. a 

purchase of goods from a jHjrson not ontitU*! is a, even by a 
bona fide purchaser, ib. 

possession necessary to maintenance of action for, 269, 
reversioner cannot sue for, ib 
reversioner's remedy, ib. 

possession follows title, ib. * 

unauthorized delivery by bailee revest* possession in bailor, 
ib. 

sale by one having a lien is a eon version, 270. 
any possession suffices against a wrongdoer, 269. 
possession of finder, 270. 
possession prima facie evidence of title, ib, 
when defendant may aet up jus teilii, ib. 
conversions of joint owners, 271 . * 
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WRONGFUL CONVERSION —continued. 

subsequent conversion of lawfully-obtained chattel, 271 . 
making inquiries as to real owner before delivering goods 
to h ; m is no conversion, 272. ' 

Tecaption, ib x 

ordinary remody by action, 273. 
power of judge to order restitution, ib. 
replevin, ib. 
waiver of tort, 274. 
restitution of stolen goods, ib. 
limitation, 275. 
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STEF&EN’S NEW COMMENT AErES.-lOJh Edit. 

Mb. SERJEANT STEPHEN’S NEW COMMEN- 
TARIES ON THE RAWS OF ENGLAND, partly founded 
on Biackstone. By His Honour Judge Stephen. Ihe Tenth 
Edition. 4 vols. 8vo. 4/. 4a. cloth. 1886 


The Work selected for the Intermediate Examination* for Solicitors for 1890. 
From (A* “ Law T unej.” m 


“Our old familiar friend, Stephen’s 
Commentaries on the Laws of England, 
eom^s to us in a handsome blue binding, 
in its tenth edition. The Editor®!* 
Hr. Ai chi bald Brown, and, when we 
remember the amount of excellent work 
this gentleman has done in the literature 
of the law, his name is a guarantee that 
nothing has been Emitted which was 
necessary to insert to bring Stephen 
down to the date of publication. We 
should have to repeat Mr. Brown’s 
preface if we detailed the additions and 
amendments which he ha* made All 
that we need do is to assure the I’ro- 
femion that, having examined these 
volumes, we find them all that could 
be desired, without any appreciate in* 
crease in bulk— a really great considera- 
tion, having regard to the enormous 
growth of statute and case law.” 


Fnym^t “Law Stvdrnft 

“This well-known work being just 
now Die established subject for study 
for the Solicitor*’ Intermediate Exami- 
nation, tends, of count**, to ita more 
speedy sale. Result'*, it is indeed in 
many sense* a wonderful and a useful 
book, containing, as it doe*, something 
on nearly everything. The preparation 
of tin* edition ha*, we are informed in 
the prefaie, lecn entrust* 1 *! to thst la~ 
Itorum* com piler and wlitor of law books, 
Mr Archibald Brown, though, for some 
i, his name doe* not appmr on the 
re. Mr Brown ha* had great ex- 
perience m this way, and we are inclined 
to Itehcve hi* statement that he has 
naid sedulous attention to the wants 
Doth of the profession and of students.” 


#XSHEB.-THE FOBEST 07 ESSEX. 

THE FOREST OF ESSEX : its History, Lav*, Ad- 
ministration, and Ancient Custom*, and the Wild Doer which 
lived in it; with Maps and other Illustrations. By WlLLlAlf 
Richard Fisiier, of Lincoln’s Inn, Barrister-at-Law, Author 
of “ The Law of Mortgage and other Securities unon Property. 
Just published. In 1 vol. crown 4 to. 1/. Ids. roxourgh binding. 


CLIFFORD S PRIVATE BILL LEGISLATION. 

A HISTORY OF PRIVATE BILL LEGISLATION. 
By Frederick Clifford, of the Middle Templo, Barrister-at- 
Law. In Two Volumes. 8vo. 21. 1 5s. cloth. 1883- 

* * May be bad separately , Vol. 1, 20«. ; Fof. 2, 3 5s. cloth . 


PBOBTFS 8tATTJTORY FORK OF BILL OF SALS. 

STATUTORY FORM OF A BILL OF SALE, with 
FORMS OF, AND RULES FOR DRAWING SAME, aieo a 
Digest of all the Reported Caeee. By L. Pbobyn, Eeq., of the 
Middle Temple, Bamater-at-Law. Just published. In post 8vo. 
Sf. doth. ^ 1888 
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HYDE & THOMAS’ LOCAL GOVERNMENT ACT. 

THE LOCAL GOVERNMENT ACT, THE COUNTY 
ELECTORS A<T, 1*88, THE MUNICIPAL CORPORA- 
TIONS Aj(T, 1882, with full E^lanatory Notes sfod an In- 
troduction; an Appendix containing the Acts incorporated 
thorowith, and a* Copious Index. By ^alteilC. Ryde, M.A., 
of the Inner Temple, and E. Lewis Thomas, M.A., LL.M., of 
Lincoln's Inn and the Midland Circuit, Barristers-at-Law. Just 
published, in 1 vol., 8vo., 24s. cloth. 1888 

BUTTERWORTH ON BAILWAY RATES & TRAFFIC. 

A TREATISE ON* THE LAW RELATING TO RATES 
AND TRAFFIC ON RAILWAYS AND CANALS, with 
special reference to the Railway and Canal Traffic Act, 1888, 
and an Appendix of Statutes, Rules, &c. By A. Kaye Butter- 
woinii, LL.lt., of the Great Western Railway, Solicitor; assisted 
hy 0. 12. Ki.i.is, B.A., of the Inner Temple, Blirrister-at-Law. 
publisliod, in l y<»l., medium 8vo., 16s. cloth. 1889 

POWELL ON EVIDENCE. By CUTLER & GRIFFIN. 
- Fifth Edition. 

POWELl/S PIUNCIPI.ES and PRACTICE of the 
LAW of EVIDENCE. Fifth Edition. By J. Cutler, B.A., 
Professor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King’s College, London, and E. F. 
OuiFKIN, B.A., Barristers-at-Law. Post 8vo. 20*. cloth. 1885 

DENISON AND SCOTT’S HOUSE OF LORDS APPEAL 
PRACTICE. 

APPEALS TO THE HOUSE OF LORDS: Procedure 
and Practice relative to English, Scotch and Irish Appeals; with 
^ the Appellate Jurisdiction Act. 1876; the Standing Orders of 
the House; Directions to Agents; Forms, and Tables of Costs. 
Edited, with Notes, References and a full Index, forming a 
complete Book of Practice under the New Appellate System. 
By Chaw. Marsh IJKNisoxand Ciia's. Hexderson Scott, of the 
Middle Temple, Esqs., Barristers-at-Law. 8vo. 1 Os. cloth. 1879 

DAVIS’S LABOUR LAWS^OF 1875. 

THE LABOUR LAWS OF 1875, with Introduction 
and Notes. By J. E. Davis, Esq., Barrister-at-Law, and late 
Police Magistrate for Sheffield. 8vo. 12s. cloth. 1875 

CRUMP’S PRINCIPLES OF MARINE 

THE PRINCIPLES OF THE LAW RELATING TO 
MARINE INSURANCE AND GENERAL AVERAGE in 
England and America, with occasional r efe rences to French mad 
German Law. By F. Octavtub Crump, of the Middle Temple, 
Req., Barrister-at-Law. In 1 voL royal 8vo. 21a doth. 
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ANDERSON'S LAW OF EXECUTION. 

A TREATISE ON THE LAW OF EXECUTION in 
the Higt Court and Inferior Courts; including the Powers, 
Duties, and Liabilities of* the Sheriff, the Hign« Bailiff, the 
Bishop, and other Executive Officers. By T # Kerr A&drrsoit, 
LL.B., Barrister - at- haw . Just published, demy 8vo., 32«. cloth. 


HATER'S FRENCH CODE OF COMMERCE. 

THE FRENCH CODE OF COMMERCE, as revised to 
the end of 1886, and an Appendix containing later Statutes in 
connection therewith, rendered into English, with Explanatory 
Notes and CopiouB Index. eBy Sylvain Mayer, B.A., Ph.P., 
of the Middle Temple, Esq., Barrister- at- Law. Just publish**!, 
post 8vo., 9a. cloth. 1687 

SHELFORD’S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIRN and LATHAM. 

SHELFORD’S LAW of JOLNT STOCK COMPANIES, 

containing a Digest of the Case Law on that subject ; the Com- 
panies Acts, 1H62, 1N07, and other Acts relating to Joint Stock 
Companies; the Orders madq tinder those Acts to regulate Pro- 
ceedings in the Court of Chancery and County Courts; and Notes 
of ail Canos interpreting the alx>vo Acts and Orders. Second 
Edition, much enlarged, and bringing the Statute and Cases 
down to the date of publication. By P. Pitcairn, M«A., of 
Lincoln's Inn, Barrister-at-Law.and P. L. Latham, B.A., Oxon, 
of the Inner Temple, Barrister-at-Law. 8vo. 21 s. cloth. 1870 


DREWRY’S FORMS OF CLAIMS AND DEFENCES. 

FORMS OF CLAIMS AND DEFENCES IN CASES 
intended for the CHANCERY DIVISION OF THE HIGH 
COURT OF JUSTICE. With Notes, containing an Outline of 
the Law relating to cash of the subjects treated of, and an 
Appendix of Forms of Endorsement on the Writ of Summons. 
By C. Stewart Drewby, of the Inner Temple, Esq., BguTister- 
at-Law, Author of a Treatise on Inj unctions, and of Reports of 
Cases in Equity, temp. Kindersley, V.-C., and other works. Post 
8vo. 9*. doth. 1876 


ROBERTS' PRINCIPLES OF EQUITY.— Third Edition. 

THE PRINCIPLES OF EQUITY as administered in 
the SUPREME COURT OF JUDICATURE and other Courts 
of Equitable Jurisdiction. By Thomas ^Archibald Roberts, 
of the Middle Temple, Esq., Barrister-at-Law. Third Edition. 

18*. doth. 1877 
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DAVIS’S PRACTICE OF THE COUNTY COURTS.— 
Sixth Edition. 

THE PRACTICE OF THE COUNTY COURTS.— 
By James Edward Davis, of the Sfiddle Temple, Barrister-at- 
Law. The Sixth 'Edition (including thp New, County Court 
Rules, and the New Consolidated Bankruptcy Rules), edited by 
S. M. Rhodes, of the Inner Temple, Barrister-at-Law. Just 
Published in 1 thick vol. demy 8vo., price 45s. 1886 

BRETT’S BANKRUPTCY ACT, 1883. 

THE BANKRUPTCY ACT, 1'883: with an Introductory 
Chapter, Notes, Index, &c. And SUPPLEMENT containing a 
Table showing the parts of the Act and Rules ydiich are to be 
read together : a SUMMARY of the points of importance con- 
tained in the Rules, and the Table of Foes of the 28th Decem- 
ber, 1883. By Thomas Brett, LL.B., London University, B.A., 
Exhibitioner in Real Property and Equity, and Holder of the 
First Certificate of Honour, Michaelmas, 1869, and Joint Editor 
of “ Clerke and Brett’s Conveyancing Acts.” In 1 vol. Post 8vo. 

14«, cloth. 1884 

*•* Supplement only, li. 6 d. 

« 

CHAD VICK’S PROBATE COURT MANUAL. 

Corrected to 1876. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the principle of various Grants 
of Administration, and the corroct mode of preparing the Bonds in 
respect thereof ; also Directions for preparing the Oaths ; arranged 
for practical utility. With Extracts from Statutes; also various 
Forms/if Affirmation prescribed by Acte of Parliament, and a Sup- 
plemental Notice, bringing the work down to 1876. By Samuel 
Chad wick, of her Maj esty’s Court of Probate. Roy. 8vo. 1 2s. doth. 

C H UT E ’S EQUITY IN RELATION TO OOfOION LAW. 

EQUITY UNDER THE JUDICATURE ACT, or the 
Relation of Equity to > Common Law. By Chalohxr William 
Chute, Barrister-at-Law; Fellow of Magdalen College, Oxford; 
Post 8to. 9*. doth. 1674 
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HOZLEY AND WHITELET’8 CONCISE LAW 
DICTIONARY. 

A CONCISE LAW DICTIONARY, containing Short 
and Simple Definitions of sthe Terms used in the Law. By 
Herbert Newman Mozley, M.A., Fellow of King’s College, 
Cambridge, and of Iancoln’s Inn, Esq., aud George Crisps 
Whiteley, M. A., Cantab, of the Middle Tomple, Esq., Barristere- 
at-Law. In 1 vol. 8to. 20 *. cloth ; 25*. brown calf. 1876 

*' This book In a great deal more “ This book contain* a large matt of 
modest in its views than the law die- information more or less useful. A 

ttonary we reviewed a little while ago. cowudAable amount both of labour and 

Its main object is to explain briefly learning ha* evidently l#*en expended 

legal terms, both ancient and modern. upon itj^nd to the general public it may 

In many cases, however, the author* be recommended as a reliable and use- 

have added a concise statement of mo ful guide Uw student* desirous of 

law. But, as the work is intended both cramming will also find it acceptable.” 

for lawyers and the public at large, it —l.ow Timm 

does not profess to give more than an ** It should contain everything of 
outlineof the doctrines referred to under value to be found in the other larger 

the several heading. Having Tigard to works, and it should be useful not 

this design, we think the work is well merely to the legal profession, but also 

and carefully edited. It is exceedingly to the general public. Now, the work 

complete, not only giving terse ex pi ana- of Messrs. Mo/.ley and Whiteley appears 

tions of legal phrase*, but also notice* of to fulfil those very conditions; and, 

leading cases and short biographies of while it anoints the lawyer, will lie no 

legal luminaries We ma) adu that a !<-hk useful to hxs client On the whole, 

very convenient table of reports is given, we repeat that the *d>rk is a praise- 

showing the abbreviations, the date and worthy performance which deserve* a 

the court, and that the book is very welf place in the libraries both of the legal 

printed.”— Solicitors’ Journal profession and of the general public. — 

Insft 


BE GOLYAR’S LAW OF GUARANTEES. 2nd Edit. 

A TREATISE ON THE LAW OF GUARANTEES 
and of PRINCIPAL and SURETY. By Henry A. Dk Colyar, 
of the Middle Temple, Barritder-at-Law. Second 
16 *. cloth. 

“ Mr. Colyar’s work contains internal ** The whole work display* great care 
evidence that he is quite at home with his iu it* production ; it is dear in it* state- 

subject. His book ha* the great merit of incuts of the law, and the result of the 

thoroughness Hence its present value, many authorities collected is stated 

and hence we venture to predict will be with an intelligent appreciation of the 

Its wrfming reputation.” — Law Tutus. subject in band.” — J u sties of the 


TBOWXK’S PREVALENCE 0 $ EQUITY. 

A MANUAL OF THE PREVALENCE OF EQUITY, 
under Section 25 of the Judicature Act, 1873, amended by the 
Judicature Act, 1875. By Charles Francis Tbower, Esq., 
M.A., of the Inner Temple, Barmter-at-Law, late Fellow of 
Exeter College, and Vinerian Law Scholar, Oxford, Author of 
41 The Law of Debtor and Creditor,” “ The paw of the Building 
of Churches and Divisions of Parishes,” Ac. 8vo. 5*. cloth. 1876 

amount of information coo- whole it to be accurate. The 

taiaed in a compressed farm within its work ha* wrefuDv revised, and is 

la very c omid cr a bk, and on the well and dearly printed 
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FAfWCETT’S LAW OF LANDLORD AND TENANT. 

A COMPENDIUM OF THE LAW OF LANDLORD 
AND TENANT. By William Mitchell Fawcettl Esq., of 
Lincoln’s If.n, Barristor-at-Law. 1 vol. 8vo. 14». cloth. 1871 

“ Thi* new compendium of the law on tiona, and uses language as un tec hn i c al 
a wide and complicated subject, upon as the subject admUa. — .Law Journal. 
which information is constantly re- “ Mr. Fawcett taxes advantage of this 

quired by a vast number of persons, is characteristic of modern law to impart 

sure to l>c* in request. It never wanders to his compendium a degree of authen- 

1 rom the point , and being intended not tiaty which greatly enhances its value as 

for students of the law, but for lesson* a convenient medium of reference, for 

and lessees, and their immediate ad- he has stated the law in the very wards 

visers, wisely avoids historical flisquisi- of the authorities.”- ■ Law Magazine. 


HUNT’S LAW OF FRAUDS r AND BILLS OF SALS. 

THE LAW relating to FRAUDULENT CONVEY- 
ANCES undor tho Statutes of Elizabeth and the Bankrupt Acts; 
with Remark h on the Law Tolating to Bills of Sato. By Abthub. 
Joseph Hunt, of the Inner Temple, Esq., Barrister-at-Law, 
Author of 4 4 A Treatise on the Law relating to Boundaries, Fences 
and Foreshores.” Lost Hvo. 9a. cloth. 1872 

44 Mr Hunt has brought to bear upon of the work ” — Law Magazine. 

the subject a ekmnic** of statement, “Mr Hunt’s book is as readable as 
an orderliness of arrangement and a a treatise on so technical a subject can 

subtlety of logical aci which well lx* made Mr. Hunt’s mrrange- 

oarry him far towards a sys- ment of his material* follows an orderly 

ternutbuitiori of all the t and intelligible plan. The index is 

has his industry been lacking ; the apparently carefully prepared, and the 

that have arisen under ‘The Hunk- table of chs«hs shows that none of the 

ruptcy^Act, and under the Hills recent cases have been overlooked. Mr. 

of 8*ue Act, have been ('an* fully and H unt has produced a really useful bark 

completely noted up and disposed by unencumbered by useless matter, which 

him in their appropriate places. The deserve* great success as a manual of 

index alA is both accurate and careful, the law of fraudulent dispositions of 

and secures much facility of reference property.” — Law Journal. 

to the various matters which are the 


BUND’S AGRICULTURAL HOLDINGS ACT.— find Edit. 

Tho LAW of COMPENSATION for UNEXHAUSTED 
AGRICULTURAL IMPROVEMENTS, embodying the changes 
made by the Agricultural Holdings Act, 1883, with Statutes and 
Forma. By J. W, Wnxis Bund, M.A., of Lincoln's Inn, 
Barrister -at- Law. Second Edit. Post 8vo. 12*. cloth. 


POWELL’S LAW OF INLAND CARRIERS.— 
Second Edition. 

THE LAW OF INLAND GABBIEBS, 
especially as regulated by the Railway and Canal Traffic Act, 
18A4. By Edmund Powkll, Esq., of Lincoln College, Oxon, 
M.A., and of the Western Circuit, Barrister-at-Law, Author of 
“Principles and Practice of the Law of Evidence.” 8 eo on d 
Edition, almost re-written. 8vo. lit. doth. 
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FOLKABD ON SLANDER A LIBEL.— Fifth Edition. 

THE. LAW OF SLANDER AND LIBEL (founded 
upon Starkie’s Treatise), iifcduding the Pleading (Rid Evidence, 
Civil and Criminal, adapted to the presdht Procedure; also 
MALICIOU ffPROSECUT IONS and C( 1NTEMPTS of COURT. 
By H. C. Folkari), Barrister-at-Law. In 1 thick vol. roy. 8vo. 

[/» the prut. 


PYE ON CLAIMS TO BEBTOR8’ ESTATES. 

NOTES ON THE CONFLICTING CLAIMS TO THE 
PROPERTY OK A DEBTOR. By Hknhy Jons 1>ye, of the 
Inner Temple, Esq., Barristor-at-Iiaw. Ju«t published, post 
8vo. 3*. 6J. cloth. 1880 


TRISTRAM AND COOTE’S PROBATE PRACTICE. - 

Tenth Edition. * 

COOTE’S COMMON FORM PRACTICE AND TRIS- 
TRAM’S CONTENTIOUS PRACTICE, and Practice on Motions 

» 

and Summonses of the High Court of Justice in granting Pro- 
bates or Administrations. H>tb Edit. By Thomas IIurcimfsON 
Tristram, C i-C., D.C.L. The Common Form portion revised by 
T. Pickering Clarke, formerlj Proctor in Doctors’ Commons, 
and one of the l^incipal Clerks of Seal in the Probate licgistrjr. 
In 1 vol. 8vo., 32*. cloth. 1888 


“ The above it another name tsf what 
is comncumlv known to the profession as 
Quote's Probate Practice, a work about 
as indispensable in a solicitor's office as 
any book of practice that is known to 
us. Solfcdtars know that tlx 1 difficult** 
m the way at satisfying the different 


clerks at Somerset House arc frequently 
neat, and there is nothing so likely to 
tend to MmpUcsty of practice as Mr. 
Conte's book." — Late Times. 

** The present cation is in reality a 
newsdinoci of twoseparate works oom- 
bfewd. It rnswisti of 'Goote's Non- 
Oastadoai' and 1 Tristram's Coateo- 
tkms* Mate Pkactiee, two 
books fcoaD jptobatepsastit ioasn. These 
tmo mocks novo no born oomfaiosd by 


eminently practical and useful work 
on Probate Practice of Mints 600 odd 


pages of text and 300 pages of forms. 
Although the work is entitled 4 Tri*- 
tmro k Quote's Contentious and Non- 
Contentious Practice/ in the arrange- 
mentof the book the practice is reversed, 
Mr. Coote’s N cm-Om ten Lous Practice 
properly coming first. We make no 
pretence to have read through the whole 
of the book, but we have tested it in 


various places on points with which we 
are familiar or on points on which we 
seek information. We are pleased to 
find that in most os see our sesrehss 
base been mtisfaclary.’’— Low Notes. 
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DALY’S CLUB LAW.— Second Edition. 

CLUB LAW AND THE LAW OF UNREGISTERED 
FRIENDLY SOCIETIES : a Handbook of the Rights and 
Liabilities of Officers and Members ff Clubs, and other Unregis- 
tered Societies, intqf so, and as regards Strangers ; Procedure in 
Actions by or against ; Gambling ; Drinking ; Leading Cases, &o. 
By Dominick Daly, of the Inner Temple and Midland Circuit, 
Barrister-at-Law. 2nd Ed. Just published, fscap.8TO.3s.6d. cloth. 

SHELFORD’S RAILWAYS?— Fourth Edition, by Glen. 

SHELFORD’S LAW OF BAILWAYS, containing the 
whole of the Statute L&w for the Regulation of Railways in 
England, Scotland and Ireland. Wk.h Copious Notes of Decided 
Cases upon the Statutes, Introduction to the Law of Railways, 
and Appendix of Official Documents. Fourth Edition, by 
W. Cunningham Glen, Banister- at-Law, Author of the “Law 
of Highways,” “Law of Public Health and Local Govern- 
ment, Ac. 2 vols. royal Nvo. 63a. cloth; 75«. calf. 1869 

GRANT’S BANKERS AND BANKING COMPANIES. 

Fourth Edition. By C. C. M. PLTJMPTRE. 
GRANT’S* TREATISE ON THE LAW RELATING 
TO BANKERS AND BANKING COMPANIES. With an 
Appendix of the most important Statutes in force relating 
thereto. Fourth Edition. With Supplement, containing the Bills 
of Exchange and Bills of Sale Acts, 1 882. By C. C. M. Plumptre, 
of the Middle Templo, Esq., Barrister-at-Law. 8vo. 295. cloth* 

*,* Thf Supplement may hr had iwparately, pner 3*. tru'*d. 

u Eight gears sufficed to exhaust the the sterling merits which have ao- 
seoana edition of this valuable and quired for it the high position which it 
standard work, we need only now holds in standard legal literature. Hr. 

notice the improvements which have Fisher has annotated all the recent 

been made. We have once mure looked cases.”— 

through the work, and recognixe in it 

LAW OF MORTGAGE— Fourth Edition. 

The LAW of MORTGAGE and OTHER SECURITIES 
UPON PROPERTY. By WilllA Richard Fisher, of 
Lincoln’s Inn, Esq., Barrister-at-Law. Fourth Edition. 1 vol. 
roy. Byo. 62s. 6a. cloth. c 

•‘This work has built up for itself, in move most useful reading fertile stu- 
the experienced opinion of the profea- dent, both as a storehouse of mformn- 
siao, a very high reputation for careful- tion and as intellectual exercise. 
neat, accuracy and lucidity. Thiarepu- vomsm. 

tation is fully maintained in the present *‘ We have received the third edition 

edition. The law of eecuritiee upon of the Law of Mortgage, by William 
property ia c onfe s sed ly intricate, and, Richard Fisher, Byii i h rst»Iar, and 
foqr, aa the author justly observes, we are very glad to find that vast to- 
ft greater variety of leal 

Ilian any other single bj-vnch of the of the work, which Is due to the : 
iSnghah law. At the same time, aa ^ration thereto of what Mr. Fisher 
accurate knowledge of It ia essentisl to designed and e xe c uted for the abortive 
even praetistog banister, and of daily Digest < In its wiwni 

„ solicitor*. To all as it does all toe sto- 

mm wa can confidently recommend lfr. tuteand . 

work, which will, moreover, work hone of great value.” 
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EDWARDS AND HAMILTON’S LAW OF HUSBAND 
AND WIFE. 

THE 1AW OF HUSBAND AND WIFE ^ with sepa- 
rate chapters upon Marriage Settlements, and the Mamed 
Women’s Prorarty Apt, 1882. By John William Edwards 
and William Frederick Hamilton, LL.D., Esquires, of the 
Middle Temple, Barristers-at-Law, In 1 voi. post 8vo. 16#. 
doth. 1888 


BOYLE’S PRECIS OF AN ACTION AT COMMON LAW. 

PRECIS of an ACTION at COMMON LAW, showing 
at a Glance the Procedure under the Judicature Acts and Buies 
in an Action in the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Justice. By Herbert 
E. BOYLE, Solicitor. 8vo. 5#. cloth. 18S1 


GLYN, PROBYN, AND JACKSON’S MAYOR’S COURT 
PRACTICE. 

THE JURISDICTION -AND PRACTICE OF THE 
MAYOR’S COURT, together with Appendices of Forms and of 
the Statutes specially relating to tho Court. By L. E. Glyn 
and L. Pkobyn, Esquires,. Barristers-ut-Law ; and 3 F. 8. 
Jackson, Esquire, Barrister-at-Luw {Deputy lieyistrar). In 1 
voi. 8vo. 15#. cloth. 1888 

^ » 

BEDFORD’S FINAL EXAMINATION GUIDE TO 
PROBATE AND DIVORCE. -2nd Edition. 

THE FINAL EXAMINATION GUIDE to the LAW 
of PROBATE and DIVORCE : containing a Digest of Final 
Examination Questions with the Answers. By E. H. Bedford, 
Solicitor, Temple, Author of the “Final Examination Guide to the 
Practice of the Supreme Court of Judicature.” In 1 voi. post 
8vo. 6#. doth. 4 


BEDFORD’S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION GUIDE TO THE 
PRACTICE of the SUPREME COURT of JUDICATURE, 
containing a Digest of the Final Examination Questions, with 
many New Ones, with the Answers, under the Supreme Court of 
Judicature Act By Edward Henslowe Bedford, Solicitor, 
Temple. In 1 voi. 8vo. 7s. 64. doth. 1875 
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flood ok making wills. 

THE PITFALLS OF TESTATORS. A Few Hints 
about the Making of Wills. By John C. H. Flood, of the 
Middle Temple, Esquire, Barrister -eit-Law. I voi. post 8vo. 
6i. cloth. t 1884 


LEWIS’S INTRODUCTION TO CONVEYANCING. 

PRINCIPLES OF CONVEYANCING EXPLAINED 
and ILLUSTRATED by CONCISE PRECEDENTS. With an 
Appendix on the Effect of the Transfer of Land Act in Modifying 
ana Shortening Convoyibicos. By Hubert Lewis, B.A., late 
Scholar of Emmanuel College, Cambridge, of the Middle Temple, 
Barrister-at-Law. 8vo. 18*. cloth. 1863 


PHILLIMORE'S INTERNATIONAL LAW.-8rd edit. 

Vol. 1. 8 vo. 24 *. cloth ; Vol. IT. 26*. cloth ; Vol. III. 36*. cloth ; 

Vol. IV. 36*. cloth. 

COMMENTARIES ON INTERNATIONAL LAW. 
By the Right Jlon. Sir Robert Phillimore, Knt., P.C., Judge 
in the Probate, Matrimonial, Divorce and Admiralty Division of 
the High Court of Juatieo, * 1879 — 1889 

Extract from I*nv%vhlet on "American Neutrality” fyf Gxoeok Bkmih ( Poston , U.S.). 
— " Bir Robert Phillimore, the present Queen’* Advocate, and author of the most 
oomprt'honmivc and systematic ‘(kimmentariee on International Law’ that England 
ha* produced. " 

“ The authority of thia work i* admit- Having read the work carefully and 
tedlv great, and the learning and ability critically, we are able to highly reoom- 
dwplayed in it* preparation have been mend it.” — law Journal. 

reexamined uy writers on public law both ••The second edition of Sir Robert 

on the Continent of Europe and in the Fhilhmore’s Commentaries contain* a 

United State*. With tiu* necessarily considerable amount of valuable addi- 

imperfect sketch we must conclude our tional matter, bearing more especially 

nr tice of the tint volume of a work on questions of international law raised 

which forms an important contribution by the wars and contentions that have 

to the literature of public law. The broken out in the world since the pub- 

book is of great utility, and one which lic&tion of the first edition. Having 

should find a place in the library of upon a former occasion discussed at 

every civilian.” —Low Magazine. some„"ength the general principles and 

” It is the most complete repository of execution of this important work, we 

matters bearing upon international law now propose to oontine ourselves to a 

that we have in the language. We need brief examination of a single question, 

not repeat the commendation* of the on which 8ir Robert Phillimore may 

text Itself as a treatise or series of justly be regarded a* the latest autho- 

hreatises which this journal exp re ss e d rity and as the champion of the princi- 

upon the appearanoe of the two tin* pica of maritime law, which, down to a 

volumes. The reputation of the Author recent period, were maintained by this 

is too well established and too widely country, and which were at one time 

known. We content o ur selves with tea- accepted without question by the msri- 

ttfying to the fulness and thoroughness time powers. Sir Egbert Phillimore has 

of the work as a compilation after an examined with his usual learning, and 

inspection of the three volumes. (2nd established without the possibility of 

edition}.” —Bestow ( Umitmt fuau) Dmily doubt, the history of the doctrine ‘free 

Advertiser ships, free goods,' and its opporfts, in 

“Star Robert Phillimore may weU be the third volume of his 
proud of thia work as a lasting record tanas' (p. 209) ” , As. 

of his abflUy, learning and his industry. 9M, Oetoftsr, 
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UNDERHILL’S GXJTDE TO EGTJTTY. • 

A CONCISE GUIDE TO MODERN EQUITY. Being 
a Course of Nine Lectures delivered at the Incorporated Law 
Society ddring the Year 18^p : Revised and Enlarged. By A. 
Underhill, M.A., LL.D., of Iiincoln’s Ini*, Esq., Barrister- 
at-I^aw. 1 vol* post d^o. 9a. cloth. 18H5 

UNDERHILL'S SETTLED LAND ACTS. ~2nd Edition. 

THE SETTLED LAND ACTS, 1882 & 188*4, and the 
RULES of 1882, with an Introduction tind Notes, and Concise 
Precedents of Conveyancing and Chtytfcory Documents. By 
A. Underhill, M.A., LL.I)., of Lincoln’s Inn, Barrister-at- 
Law. Assisted by It. H. # Deane, B.A., of Lincoln’s Inn, 
Barrister-at-Law. 2nd Edit. 1 vol. post Hvo. 8». cloth. 1885 

UNDERHILL’S CHANCERY PROCEDURE. 

A PRACTICAL and CONCISE MANUAL of the PRO- 
CEDURE of the CHANCERY D1VISK >N of the HIGH COURT 
of JUSTICE, both m Actions and Matters. By Arthur Under- 
hill, LL.I)., of Lincoln’s Inn, Barrister- at -Law. 1 vol. post 
8vo. f 10a. tki. cloth. * 1881 


UNDERHILL’S LAW OP TORTS. Fifth Edition. 

A SUMMARY OF THE LAW OF TOUTS, OR 
WRONGS INDEPENDENT OF CONTRACT. By Arthur 
Underhill, M.A., LL.D., of Lincoln’s Inn, Esq., BurriHter- 
at-Law. Fifth Edition. 1 vol. post Nvo. lo«. cloth. - 1889 

“ He ha* w t forth the elements of the ** The pl«n w h tCfK«3 one and ha* lieen 

law with d*mmem and aerumoy The honewtly wmi'J out, and n >r*od index 
little work of Hr. Underhill i* inexpcn- f audita tea referenee to the content* of 

sfve and may be relied on.” — LwTtitut. the J»ook " ~Ju»u< r <>f th* fatr*. 


UNDERHILL S LAW OP TRUSTS AND TRUSTEES. 

A CONCISE AND PRACTICAL MANUAL OF THE LAW 
RELATING TO PRIVATE TRUSTS AND TRUSTEES. By 
Arthur Underhill, M.A., LL.D., of Lincoln’s Inn and the 
Chancery Bar, Barrister- at- Law. Third Edit. With Supplement 
containing the Trustee Act, 1888. Post Hvo. 18#. cloth. 1889 


Th< 


“The author so treat* hi* aubject* 
that it will ant be found a difficult 
matter for a person of ordinary 
ttaenee to retain the matter therein con- 
tained, which must ^e constantly ne- 
eaaaary, not only to the professional 
man, but also for all thoae who may hare 
taken upon themselves the reapotudbiii- 
tlm of a trustee." — fustic* of tik* [‘we*. 

** We recently published a short re- 
view or notice of Mr. A. F. Leach’s 
‘Digest of the Law of Probate Duty,’ 
“ that it was * * «fto 


the model of Kir Pitxjames 
* Ihxowt of the Criminal la* and Law 
of Evidence from the Indian Act*,’ and 
which ha* been followed by Mr. Politick 
in his * Digest of the Law of Partner- 
ship ’ Mr. Underlull ha*, in the above- 
named volume, performed a similar task 
in relation Ujthe * Law of Trtuts.’ In 
seventy-six articles he has summarised 
the prtnople* of the ‘Law of Trusts’ as 
distinctly and accurately as the subject 
will admit, and has supplemented the 

grtjHf ill »» r r 1 
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LAW WORKS PUBLISHED BY 


BROWN'S COPYHOLD ENFRANCHISEMENT ACTS. 

THE LAW AND PRACTICE ON ENFRANCHISE- 
MENTS AND COMMUTATIONS under the Copyhold Acts, 
1841 — 1887, c and other Acts, and at Common Law ; with Forms, 
Practical Directions, and Annotations to the Copyhold Acts. 
By Archibald Brown, of the Middle Temple, Ba?nster-at-Law, 
Eiditor of “Scriven on Copyholds,” &c. Just published in 
1 vol., post 8vo., 14a cloth. 1888 


SCRIVEN ON COPYHOLDS.— 6th Edit., by Brown. 

A TREATISE on the LAW of COPYHOLDS and of 
the other TENURES ( Customary *,and Freehold) of LANDS 
within Manors, with the Law of Manors and Manorial Customs 
generally, and the Rules of Evidence applicable thereto, in- 
cluding the Law of Commons or Waste Lands, and also the 
Jurisdiction of the various Manorial Courts. By John Scriven. 
The Sixth Edition, thoroughly revised, re-arranged, and brought 
down to the present time, by Archibald Brown, Esq., of the 
Middle Temple, Barrister-at-Law, B.C.L., &c., Editor of “ Bain- 
bridge on the Law of Mines.” 1 vol. roy. 8vo. 30a. cloth. 1882 


BAINBRIDQE ON MINES. -4th Edit., by Archibald 
Brown. 

A TREATISE on the IAW of MINES and MINERALS. 
By Wllliam Bainbridoe, Esq., F.O.S., of the Inner Temple* 
Barrister-at-Law. Fourth Edition. By Archibald Brown, 
M.A. Edin. and Oxon, of the Middle Temple, Barrister-at-Law. 
This WdVk has been wholly re-cast, and in the greater part re- 
written. It contains, also, several chapters of entirely new 
matter, which have obtained at the present day great Minin, 
importance. 8vo. 45 a cloth, 

“ Thi* work munt be already familiar 
to all trader* whose practice brings 
them in any manner in connection with 
mine* or mining, and they well know 
it* value. We can only nay of thi* new 
edition that it is in all reaped* worthy 
of ita predece*aun».” — La>c Tin** on 

m—j v 

44 It would be entirely snperf uouu to 
attempt a general renew of a work 


187 

which ha* for ao long a period occupied 
the poaition of the standard work on 
thin important subject. Tfcoee only who, 
by the nature of their practice, have 
leaned to lean upon Mr. Bainl 
a* on a solid 
deep research, 
and the graceful 

9ri tdU. 



. etas, can appreciate the 
, the admirable method, 
eful style of this model 


NASMITH'S INSTITUTES OF ENGLISH LAW. 

THE INSTITUTES OF ENGLISH LAW.— Part 1, 


English Public Law. Part 2, English Private Law (in 2 vol*.). 
Part 3, Evidence and the Measure of Damages. By David 
Nasmith, LL.B., of the Middle Temple, Barrister-at-Law, 
Author of the Chronometrical Chart of the History of England, 
Ac. In 4 vols. poet 8vo. 30a. cloth. 1873 — 1879 

* # * ay k kmd to 

1, 10a *btk. Pmri 3 30t. ebik. Utri 3, 10*. 
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8XB T. ERSXINE MAY’S PARLIAMENTARY 

PRACTICE.— Ninth Edition. 

A TREATISE ON THE LAW, PRIVILEGES, 
PROCEEDINGS AND USAGE OF PARLVVMENT. By Sir 
Thomas Erskixe D.C.L., K.C.B.. CRrk of tho House* of 
Comtnons and Boucher of the Middle Temple. Ninth Edition, 
Revised and Enlarged. Hvo. 4K,«. cloth. 1883 

CoimtjrTa: Book I. Constitution, Power* find Pmulctte* of Parliament -.Book IT. 
Practice and Proceedings in Parliament --Hook III The Manner of 
Bill*, with the Bt&ndiug Order* in both and the nitwit recent 


44 A work, which ha* men from the 
position of a text book into that of an 
authority, would tteem to a eoiuudcrabk' 
extent to have panned out of tiie rai^re 
of critk-iimi. It in quite unmowin- to 
point out the excellent arrangement, 
accuracy and oomnletcue** aluch 
ago rendered Kir T. K May’* 

Die standard work oft the law of 


ment." 'In kU»r»' Journal, 

M We tuv* 1 make n<> comment upon 
the value of the work. It i* au accepted 
authority aud i* undeniably the law of 
Parliament It ha* Iwcn Itroughtup to 
the date, and ale mid U k m the 

hand* of every one engag'd in Parha- 
tnontary life, whether a* a lawyer or as 
« *ena tor,’ '--hate 


FULTON’S Manual of CONSTITUTIONAL HISTORY. 

A MANUAL OF CONSTITUTIONAL HISTORY, 

founded on the Works of lialluni, < ’iva*y, May Uml Broom: 
comprising all Dm Fundamental Print iplos and tlie Lending 
Ca«08 in Constitutional Law. By Fohuknt Filtox, Knq., 
LL.D., B.A., University of Limb >n, an<l of the Midtile Temple, 
Barristcr-at-Luw. Post Hvo. Is, i\*{, doth. 1873 


TUDOR’S LEADING CASES ON REAL PROPERTY.- 
Third Edition. 


A SELECTION of LEADING CASES on the JAW 
relating to REAL PROPERTY. < ONVEYANC TNG, and tho 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tui>or, Em|., of the Middle Temple, Barrinter- 
at-Law, Author of “Leading Cason in Equity.” Third Edition. 


I thick vol. royal Hvo. 21. Ws 

44 The work before u* oampnae* a 
difeet of decision* which, if not exhaus- 
tive of all the principle* of our real 
p ro p erty oode, wtll at least be found to 
leave nothing untouched or unolalio- 
rated under the numerous kwwl doo~ 
trim* to which the auwewrverally relate. 
To Mr. Tudor 4 * treatment of all three 
•o complicated and *o varied, 
accord our entire commendation. 
There ate no omfconcm* m any important 
coma relative to the various branch** of 
taw co m prised in the work, nor are 
rnninrion* or defect* in his 
of the law itself armhcablc 
to ijhn raara diamarorl by him. 


ikl. cloth. 1879 

to the former .‘vobW&rr*-’ Journal and 

Jirparirr. • 

Ire thin new edition, Mr. Tudor ha* 
carefully revised hi* note* in accord one® 
with subsequent doebdon* that have 
modified or extended the law a* pre- 
viously expound!*!. Tbi* and the other 
volume* of Mr. Tudor are &lmo#t a law 
ary m themwelvev, and we are 
that the student would learn 
from the careful reading of 
than be would acquire from double the 
tune given to 4he elaborate traathw* 
which learned professor* recommend 
the student to pent**, with entire for- 
spetfulnrea that tune and brain* are 
limited, and that to do what they advise 
would be the work of alife. 4 *- 
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IAW WORKS PUBLISHED BY 


Y’S ARTICLED CLERKS’ HARDY BOOK. — By 
Bedford. 


MOSELY’S PRACTICAL HANDY-BOOK OF ELE- 
MENTABtf LAW, designed fc-r the Use of ARTICLED 
CLERKS, with ft Course of Study, and Hints on Reading for 
the Intermediate and Final Examinations. Second Edition, 
by Edward Henslowe Bedford, Solicitor. Post 8vo., 8s. 6 d . 
cloth. . 1878 


“This book oannot be too strongly 
recommended to every one f who con- 
templates becoming a solicitor.”— Law 

Kxatninatwn Journal. ' 

“Mr. E. H. Bedford, indefatigable 
in hia labours on behalf of the articled 
clerk, ha» supervised a new edition of 
Handy Book of Elementary 


Law. It will certainly not be fhe fault 
of either author or editor if the year* 
spent under articles are not well spent, 
and if the work required to lay a sound 
foundation of legal knowledge is not 
done with that ‘Knowledge’ of which 
they so emphatically declare the neces- 
sity.” — Law Magazine, 


CUTLER & GRIFFIN’S INDIAN CRIMINAL LAW. 

AN ANALYSIS OF THE INDIAN PENAL CODE, 
including the INDIAN PENAL CODE AMENDMENT ACT, 
1870. By John Cutler, B.A., of Lincoln’s Inn, Barrister-at- 
Law, Profdssor of English Law and Jurisprudence, and Professor 
of Indian Jurisprudence at King’s College, London, and Edmund 
Fuller Griffin, B.A., of Lincoln’s Inn, Barrister-at-Law. 
8 vo. (is. cloth. 1871 


ROUSE’S CONVEYANCER, with SUPP T, 1671. 

Third Edition. 

The PRACTICAL CONVEYANCER, giving, in a mode 
combining facility of refcronce with general utility, upwards of 
r Four Hundred Precedents of Conveyances, Mortgages and 
Leases, Settlements, and Miscellaneous Forms, with (not in 
previous Editions) the Law and numerous Outline Forms and 
Clauses of Wills and Abstracts of Statutes affecting Real Pro- 
perty, Conveyancing Memoranda, Ac . By Rolla Rouse, Esq., 
of the Middle Temple, Barrister-at-Law, Author of “ The Prac- 
tical Mon,” &e. Third Edition, greatly enlarged. With a 
Supplement, giving Abstracts of the Statutory Provisions 
affecting the Practice in Conveyancing, to the end of 1870; and 
the requisite Alterations in Fonns, with some new Forms ; and 
including a full Abstract in numbered Clauses of the Stamp 
Act, 1870. 2 vols, 8 yq, 30«. cloth; 38*. calf. 1871 

%* The may be , price 1#, 

“ Ihe beat tart of th: indue of * book reached it* third shows that It is ooo- 
written professedly far practical men is ndered by those for whose oonvoaknot 
the practical one of the number of edi- it was written to fulfil its parpoae wtUL” 
tions through which it passes. The fact 
that this well-known work has sow 
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BLAGG’S LAW OF PUBLIC MEETING. / • 

THE LAW AS TO PUBLIC MEETING. By J. W. 
Blagg, Esq., of Lincoln’s JLnn. Barrister-at-Law* In 1 vol. 
Poet 8vo. 3s. cloth. 1888 


OUTLIER’S LAW OF NATURALIZATION. 

THE LAW OF NATURALIZATION as Amended 
by the Act of 1870. By John Cutlkr, B.A.. of Lincoln’s Inn, 
Barrister- at- Law, Editor of “ Powell’s* Law of Evidence,” &c. 
12mo. 3«. 6 d. cloth. 4 1871 

” Profoaaor (hi tier’s book l* a useful in in full with a uaeful index.”— 
summary of the Uw and of the 
which hare been made in it The 


OOOTE’S ADMIRALTY PRACTICE. -Second Edition. 

THE PRACTICE OF THE HIGH. COURT 
OF ADMIRALTY OF ENG J AND : also the Practice of the 
Judicial Committee of Her Majesty’s Most Honourable Privy 
Council in Admiralty Appeals, with Forms and Bills of Costa. 
By Henry Charles Cootk, F.S.A., one of the Exaininer%of the 
High Court of Admiralty, Author of “The Practice of the Court 
of Probate,” &c. Second Edition, almost entirely re-written ; 
and with a SUPPLEMENT containing the County Court l*ractict 
in Admiralty, the Act, Rules, Orders, &c. 8vo. 16«. cloth. 1860 


THE LAW EXAMINATION JOURNAL. 

THE LAW EXAMINATION JOURNAL. Edited by 
Herbert Newman Mozley, M.A., JFellow of King’s College, 
Cambridge; and of Lincoln’s Inn, Esq., Barrister-at-Law. 

/Vic* 1*. «oei Somber, bp port le. Id. Soe. 34 d 86 i double number), price 1*., 

bp poet %». id. 

%• All both number*, commenting tcilb So L, map be had. 

*-• Copies* of Vol. containing Sot. 1 to 14, wUA foil and 

, map mem be bad, price 16*. bound in doth. 

VoL II., containing See. UtoK, eritk Index, price in , 16*. 

III. , containing See. fb to 4ft, price J&a 

IV. , containing See. 46 to 

to Vole, 
price 64. each 
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LAW WORKS PUBLISHED BY 


T-aV h HOMAN LAW, Translated by P&IOHABD 
and NASMITH. 

THE mSTORY OF ROMAN LAW, from the Text of 
Ortolan’s Histoire do la Legislation^Bomaino et Generalisation du 
Droit (edition of 1870). Translated, with the Author’s permission, 
and Supplemented by a Chronometrical Chart oMLoman History. 
By I. T. Prichard, Esq., F.S.S., and David Nasmith, Esq., 
LL.D., Barristers-at-Law. 8vo. 28s. cloth. 1871 

44 We know of no work, which, in our translation before ua, it to enough to 
opinion, exhibit* no perfect a fnodel of nay, that it is a faithful representation 
wnat a text- book ought to be. Of the of the original."— Law Magaxine. 


KELLY’S CONVEYANCING DRAFTSMAN.— 2nd Edit. 


THE DRAFTSMAN : containing a Collection of Concise 
ProctnltmtH and Forms in Conveyancing; wi ill Introductory 
Observations and Practical Notes. By James H. Kelly. 
Second Edition. Post 8vo. 12«. Of i. cloth. 1881 


“Mr. Kelly’* object i* to give a few 
precedent* of each of those instrument* 
which are tno*^ commonly mjuired in a 
other, and for wiuch pn*ee- 
are not always to 1*' met with in 
ordinary books <»n cumcyancwg. 
idm in a good one, and the pret'o- 
eontained in the book art', gener- 
ally speaking, of the charaeter coutem- 
platcd, by the author’* design. We 
have been favourably impressed with 
a perusal of several of the prtM'odent* 
in thi* (book, and practitioner* who 
already adopted form* of their 


own will probably find it advantageous 
to collate them with those given by Mr. 
Kelly. Each net of precedent* i* pre- 
by a few terse and practical ob- 
Lion*,”— Solicitor? Journal. 

' Such statement* of law and fact* a* 
are contained in the work are aoc urate.” 
— Law Journal. 

44 It contain* matter not found in the 
more ambitious work* on conveyancing, 
and we venture to think that the *tu<Lat 
will find it a useful supplement to hi* 
reading on the subject of conveyanc- 
ing .” — Law Examination Journal. 


BED MAN ON ARBITRATIONS AND AWARDS.— 

Second Edition. 


A CONCISE TREATISE on the LAW OF ARBI- 
TRATIONS and AWARDS ; with an Appendix of Precedents 
and Statutes. By Joseph Haworth Redman, of the Middle 
Temple, Esq,, Barrister-at-Law, Author of “A Treatise on the 
Law of Railway Companies as Carriers,” 2nd Edition. 8vo. 
18#. cloth. 1684 


** The arrangement k good, 
dear, and the work exhaustive. There 
1* a useful appendix of precedent* and 
statutes, and a vary good index."— Law 


•* Thi* i* Ukelr to prow a useful book 
in practice. All the ordinary law on 
is given shortly and in a 
ana xwiMe form, and 
the index is a good ” 


"We have ao doubt hot that the 


week will be useful. The 

of award* are dearly and" w 

drawn. The arrangement of chapters 
» conveniently managed. The law is 
dearly stated, aud, ao far as we can 
Judge, all the important esses bearing 
directly on the subject are pn, while 
the index appears reasonably copious. 
These facts, combined with the wsll- 
nesa of the volume* ought to aakttlw 
book a i “ 
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CLIFFORD & STEPHENS’ REFEREES’ 

1873 . 

THE PRACTICE OF THE COURT OF REFEREES 
on PRIVATE BILLS IN PARLIAMENT ; , with Report# of 
Cases as to the Jjocus gtandi of Petitioners decided during the 
Sessions 1867—72. By Frederick Clifford, of tho Middle 
Temple, and Pembroke S. Stephens, of Lincoln’s Inn, " 
Bamaters-at-Law. 2 vola. royal 8vo. 3/. 10a. cloth. 


In continuation of tho afo tv, Roy 8ro., 

Vol. I. Part I., 31#. 6 </. ; Part fl, 13#.: Vol. II. Part I., 12#. — , 
Part II., 12#. «W. ; Part III., 12#. 6/f.; Part IV., 16#.: and Vol. III. 
Part I., 15#. ; Part II,, 15*. ; Part III., 15#.; Part IV., 15#. 

CASES DECIDED DURING THE SESSIONS 1873 
to 1884, by the COURT OF REFEREES on PRIVATE BILIKS 
in PARLIAMENT. By Frederick Clifford and A. G. 
Rickards, Esq«., Barristors-at-Law. 


In continuation of the afore, Roy . 8 vo. y tewed, 

Vol. I. Part I., 12#. Qd . ; Part II., 9#. ; Part III., 16#. 

CASES DECIDED DURING THE SESSIONS 1885— 
1888, by the COURT of REFEREES on PRIVATE BIL^S in 
PARLIAMENT. By A. G. Rickards and M. J. Michael, 
Esquires, Barristers-at-Law A 


GURNEY’S SHORTHAND.— Eighteenth Edition. 

A TEXT BOOK OF THE GURNEY SYSTEM OF 
SHORTHAND. 18th Edition. Edited by W. B. Gurney & 
Sons, Shorthand Writers to the Houses of Parliament. Post 
8yo. 3#. cloth. • 


LAW OF NEGLIGENCE. 

A TREATISE on the LAW applicable to NEGLIGENCE. 
By Thomas W. Saunders, Esq., iWriater -at- Law , Recorder of 
Bath. 1 yoI. poatJJvo. 8a. cloth. 1871 

a The book b admirable ; whik small “ We find very eoobdarabb 

ia balk, it contain# everything that ia dwpUjred. The nienm tto the am 
, aad ita amogane&t in inch are given muM mote fullr, and on a 
readily refer toil. Amongst more ration a l wr*xm than k common 
done a good eritb textbook writer*. 

find a plane.*— index.”' 



▼be Mr. 
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LA^ WORKS PUBLISHED^ BY 

DIXON’S LAW OF PARTNERSHIP. 

A TREATISE ON THE LAW OF PARTNERSHIP. 
By J. Dixon, of Lincoln’s Inn, Esq., Barrister-at-Law, Editor 
of “ Lush’s Common Law Practice.” 1 vok 8vo. 28s. cloth. 1866 

“ Ho ha* evidently bestowed upon thi* that of a philosophical lawyer. Mr. 

book the name conscientious labour and Dixon’s is purely and exclusively prao- 

painstaking industry for which had tical from beginning to end. We 

to compliment him some month* since, imagine that very few questions are 

when reviewing hi* edition of 1 Lush’* likely to come before the practitioner 

Practice of the superior Court* of Law,’ which Mr. Dixon’s book will not be 

and, a* a result, he ha* produced a found to solve. We have only to add, 

clearly written and well arranged mn- that the value of the book is very 

nual upon one of the most important terially increased by an excellent 
branches of our mercantile law /' —Isiw marginal summary and a very copious 
Journal. index.”— Law Magazine and Jim rime, 

“ Mr. lindley’s view of the subject is 


MICHAEL A WILL’S 0AS AND WATER SUPPLY. 

Third Edition. 

THE LAW RELATING TO GAS AND WATER: 
comprising the Rights and 1 )utie«, oe well of Local Authorities 
as of Private Companies in regard thereto, and including all 
Legislation to the close of the last Session of Parliament. By 
W. 1|. Michael, Q.C., and J. Shikess Will, Q.C. Third 
Edition. By M. J. Michael, of the Middle Temple, Barrie tef- 
at- Law, 8vo. 30«. 1884 

” The Taw of Ga* and Water, by had been executed with care, skill and 

Messrs. Michael and Will, has reached ability This edition is a decided ira- 

a second edition, and the authors tell pruvement on the first, and therefore 

utfl that they hare not only brought the we need add nothing now. It is a work 

»aw down to the present time but they which has probably found its way into 

haw re-written a considerable portion of the hands of all interested in the prao» 

the text, particularly with reference to tical application of the Act* of Parlia- 

gas. W1 icn the first edition appeared meat relating to gas and water supply.” 

we expressed an opinion that the work — l^w Time*. 


DAVIS ON REGISTRATION. - Second Edition. With 
Supplement. 

THE LAW of REGISTRATION, PARLIAMENTARY, 
and MUNICIPAL, with all the STATUTES and CASES. 
With a Supplement comprising the Cases decided on Appeal 
on the Parliamentary and Municipal Registration Act, 1878. 
By I* E. Davis, Eaq., Barrister-at-Law. Post 8 to., Ids. doth. 

1880 
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PLTJJCPTRE ON THE LAW OF CONT&AOTO. 

A SUMMARY OF THE PRINCIPLES OF THE 
LAW OF SIMPLE CONTRACTS. By Claim C. M. 
Plttmptbe, of the Middle Temple, Eeq., Jiarrintor-at- La w . 
(Middle Temple Comigon Law Scholar, Hilary' Term, 1877.) 
PostSvo. 8*. cloth. 1879 


* # * A Companion Work to Unforhtll on Tori a. 


“ In our last volume we had occasion 
to mention with approbation two works 
br Mr. Arthur Underhill, A Huitunary 
of the Law of Torta, and a Concise 
Manual of the law relating to Trusts 
and Truateea ; the tir*t or these hml 
reached a wound edition, and m ita 
preparation the author of the present 
work wma associated with Mr. Under- 
hill In the preparation of this Uxik 
Mr. Plum ptre has a%>pti«d the line* laid 
down by Mr. Underhill , by tmnn* of 
ahort rule* and sub-rule* he pnweut* a 
auminary of the leading* principle* re- 
lating to the law of simple contract*, 
wnth thedtx'iHion* of the Court* by which 
they are illustrated J’art I deals with 
the partied to a simple contract, and 
treat* of those person* exempted from 
the performance of their contract* by, 
muon of incapacity, such a* infant*, 
married women, lunatic*, drunkard*, 
oonvn-t* and bankrupts Chapter 4 is 
devoted to contracts by corporutun* 
and by agent*, and the following chap- 
ter to partners and partnerships gener- 
ally. 


“ In Part II, we have the 
parts oLa simple contract, the consent 
of the tattle*, the consideration, the pro- 
mise, c gi tract* illegal at common law 
and by statute, and fraudulent con- 
tract* 

“ Part ITT give* rule* for making a 
simple contra* t, and treat* of contractu 
within the 4th and 17th section* of the 
Htatute of Fraud* , Ntatutos of Utni- 
tatinn , the discharge of the obligation 
imposed by the contract by perform- 
ance; by mutual agreement ; by accord 
and satisfaction , and by oj>cration of 
law ; oral cvidomv au<l written con- 
tract*; damage* , and contracts 

** Tlie Ixiok contain* upward* of one 
hundred rul**s, all only illustrated 
by oases, and a very full and well- 
compiled index faejlitatra reference. 
It i* more particularly addressed to 
students, but practitioners of both 
brauche* of U>e legal profession wdl 
find it a useful and trustwortliygfuide." 

of Ihf 


BABBITS PBAOTICS OF CONVEYANCING. 


A TREATISE on the PRACTICE of CONVEY. 
ANCING. By W. Whittaker Barry, Esq., of Lincoln' a Inn, 
Bajriater-at-Law, lato holder of the Studentship of the Inn» of 
Court, and Author of “ f rhe Statutory Jurisdiction of the Court 
of Chancery.” 8vo. 18*. clBth. 


“ This treatise supplies a want which 
has lung been felt. Mr. Barry’s work 
la cwwntialiv what it profane* to be, a 
treatise on the practice of convey anemic, 
in which the theoretical rules of real 
roperty law are referred bo only for 
p ur pose of ducsdatxng the practice. 


The treatise is the production of a 
person of great merit and stillsgreater 

promise,”— HolittUrr/ Journal, 

’•The work is clearly and agreeably 
written, and ably oiuauate* the subject 
in hand .” — Jutiux of Uk* 


FOB M B IN CONVEYANCING. 

FORMS and PRECEDENTS in CONVEYANCING ; 
with Introduction and Practical Note*. By W. Whittakee 
Barky, of Lincoln's Inn, Barrister -at- Law, Author of a 
( * Treatise on tike Practice of Conveyancing.” 8vo. 2D. cl. 1872 
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HSBTSliirS TREATIES. 

HERTSLET’S TREATIES of Commerce, Navigation, 
Slave Trade^ Post Office Communications, Copyright^ &c., at 
present subsisting between Great Hritain and Foreign Powers. 
Compiled from Authentic Documents by Edward Hertslet, 
Esq., C.B., librarian and Keeper of the Papers of the Fordlgn 
Office. 16 Yds. 8vo. 22/. 6a. 

•«* Vol. I price Via., Vol. II. price 12a., Vol. III. price l&s., Vol. IV. price 18s., V 61. V. 
price 2 0#., Vol. VI. price ‘2£wt., Vol. VII. price 30*., Vol. VIII. price 80s., Vol. IX. 
price 30 a., Vol, X. price XI price 80s., Vol. XII. price 40a., Vol. XIII. 

price 4*2s., Vol. XIV. price 4*2*., Vol. AT. price 42s., Vol. AT/., price 25s. 
doth, may l* had separately to complete nets. Vol. XVI. contains an Index of 
(Subject* to the F\ftcm published Volumes, 


HERTSLET’S TREATIES ON TRADE AND TARIFFS. 

TREATIES AND TARIFFS regulating the Trade 
Iwtwoen Great Britain and Foreign Nations, and extracts of the 
Treaties between Foreign Powers, containing “Most Favoured 
Nation” Clauses applicable to Great Britain in force on the 1st 
January, 1875. .By Edward Hertslet, Esq., C.B., Librarian 
and Keeper of the Papers, Foreign Office. Part I. (Austria). 
Royal 8vo. 7s. fid. cloth. Part II. (Turkey). 15s. cloth. 
Part 111. (Italy). 15s. cloth. Part IV. (China). 10s. clothg 
Part Y. (Spain). 1/. Is. cloth. Part YI. (Japan). 15s. cloth. 


INGRAM’S LAW 07 COMPENSATION.— Second Edit. 


COMPENSATION to LAND and HOUSE OWNERS: 

being a Treatise on the Law of the G impensation for Interests 
in Lands, Ac. payable by Railway and other Public Companies ; 
with an Appendix of Forms and Statutes. By Thomas Dunbar 
Ingram, of Lincoln's Inu, E&q., Barrister-at-Law, now Professor 
of Jurisprudence and Indian Law in the Presidency College, 
Calcutta, Second Edition. By J. J. Elmes, of the Inner Temjde, 
Esq., Barrister-at-Law. Post 8vo. 12s. cloth. 1869 


“ Wla>thf4- for companies taking Und 
car «o«luv|r it, Mr. volume niII 

fc* a welcome gui de. With tlu* in his 
bsnd the legal Adviser of a company, or 
of An owftft And occupier tVhose pro* 
port? is taken, and who damands com* 
ygnmdton iar k, cannot fail to perfurm 


“ This work to be carefully 

prop &s its matter. Hue 

edition is a third larger than the first; 
it contains twice as many cases, and an 
enlarged index. It was much called for 
and doubtless will be found wry useful 
by the practitioner.”— ‘ 
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HIGGINS’S DIGEST OF PATENT OASES 

A DIGEST of the REPORTED OASES relating to the 
Law and Practice of LETTERS PATENT for INVENTIONS, 


decided from the passing t>f the Statute of Monopolies to the 
present time. By Clement Higgins, hi. A., F.O.S., of tho 
lower Temple? BarriSter-at-Law. 8vo.l0s.cloth,net. 1875 

It i* only fair to nay that wr think it i * ; 
and wt* will add, lliat the 
of Aibj«**t matter vchronoloffiml under 
mch houtlmg, the date, and double or 


M Mr. Higgins's work will be useful 
aa a work of reference. Upwanlsuf 7uo 
caaea are digewtod ; and, lxwidc* a table 
of content*, there » a full m<lex to the 
subject matter ; and that index, which 
greatly enhance* the value of the book, 
must nave mart the author much time, 
labour and thought Journal, 

" ‘This in ementially,' aay» Mr Hig- 
gins in his preface, * a book of reference.’ 
It remain* to be added whether the 


even frcbh> rvfcreum’** being 
bt every d»vuu<m., and tlw neat 
oarof||Uy executed index l which is de- 
cidedly alH»ve tire average) are such a» 
no reader <>f 4 ewwntuUly a book of refer- 
ence ' could (juarrel with.”— £c 
Journal. 


compilation ia reliable and exhaustive. 


LAWSON ON PATENTS, &c.~Second Edition. 


LAW AND PRACTICE UNDER TIIE PATENTS, 
DESIGNS AND TRADE MARKS ACTS, 18 Kdt** 1888 , with tho 
Practice in Actions for the Infringement of Patent, ami an Ap- 



mond. Just published, in 1 vol. demy 8vu., ‘2G«. cloth. 


DOWELL’S INCOME TAX LAWS. —Second Edition. 

THE INCOME TAX LAWS at present in force in the 
United Kingdom, with practical Notra, Appendices and a copies* 
Index. By Stephen Dowell, M.A., of Lincoln's Inn, Assistant 
Solicitor of Inland Revenue. Second Edition. 1 vol., demy 8vo., 
10«. cloth 1885 


DAVIS’S CRIMINAL LAW CONSOLIDATION 

THE CRIMINAL LAW CONSOLIDATION ACTS, 

1861 ; with an Introduction and practical Notes, illustrated by 
a copious reference to Cases decided by the Court of Criminal 
Appeal. Together with Alphabetical Tablets of Offences, as well 
those punishalde upon Summary Conviction as upon Indictment, 
and including the Offences under the New Bankruptcy Act, so 
arranged as to present at one view the particular Offence, the 
old or new Statute upon which it is founled, and the Limits of 
Banishment ; and a full Index. By Jambs Edward Davis, 
Esq., Barristar-ai-Law. 12mo. 10s. cloth. 1861 
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BHEl5FORD% SUCCESSION, PROBATE AND LEGACY 
DUTIES.— Second Edition. 

THE LAW relating to the PROBATE, LEGACY 
and SUCCESSION DUTIES in ENGLAND, IRELAND and 
SCOTLAND, including all the Statutes and the Decisions on 
those Subjects : with Eonns and Official* Regulations. By 
Leonard Shelford, Esq., of the Middle Temple, Barrister-at- 
Law, The Second Edition, with many Alterations and Additions. 
12mo. 16*. cloth. 1861 


BAYLIS’S LAW OF DOMESTIC SERVANTS. 

By Monckton. —Fourth Edison. 

THE RIGHTS, DUTIES ANI) RELATIONS OF 
DOMESTIC SERVANTS AND THEIR MAST ERS AND 
MISTRESSES. With a whort Account of Servants’ Institutions, 
&c., and their Advantages. By T. Henry BaVlis, M.A., 
Barnster-at-Lttw, of the Inner Temple. Fourth Edition, with 
coriHuicrablo Additions, by Edward 1\ Monckton, Esq., B.A., 
Bamster-at-Law, of the Inner Temple. Fscap. 8vo. 2 a. 1873 


SEABORNE'S LAW OP VENDORS & PURCHASERS. 
Third Edition. . 

A eCNOISE MANUAL of the LAW of VENDORS 
and PUlit HASKRS of REAL PROPERTY. 3rd Edition. By 
Henry tfeA borne, Solicitor. Post8vo. 12«. 6d. cloth. 1884 

t 0 /'"■>> I'rortihnurrs w,tk oh wmw of rrJrrtMfe to th* 
iiUUutor^ hmctitirnts nod Jmimol Decswo.i regulating ti,r Transfer of Root Pro- 

*»f 'Jtmdrnts *° ““Morn ten *« a comjKndtou* shape under the attention 


• • 


The book before us contain* a got*! 
*. especially of practical information 
f* wmrw> conveyancing mattfrs 
in solid ton*' office*, which may iw> use- 
ful t<) students ” - tutors' J ounuti, 

" We will do Hr Heabornc the justice 
to say that we believe hi* work will be 
of some uw to articled and other clerk* 
m solicitor*' office*, who have not the 
opportunity or inclination to refer to the 
standard w&k* from which has is com- 

** The value of Hr. Seaborne’* book 
oooalfta in ft* being the most concise 
•wmmary *w yet published of one of 


the most important branches of the 
law. The student will find this book 
a useful introduction to a dry and 
difficult, subject.’' -Late Kramimatum 

“ Intended to furnish a ready means 
of wees* to the enactments and deci- 
sions irt/rVrumg that branch of the law.” 

— Tkt T tme.t. 

“ Tlie book will be found of use to the 
legal practitioner, inasmuch as it will, 
so fu as regards established points of 
law, be a ha&cber work of r e fer en ce than 
the longer tr e a tis es we have named.”— 
Alhemamm. 


INSTITUTES OF ROMAN 

THE INSTITUTES OF ROMAN LAW. Part I., 
MnUuung tho Source of the Roman Law and its External 
History till the Decline of the Esstem and Western Empires. 
By Fmdkwcx Tomkiss, M.A., D.C.L., Baxmter-at-LsV, of 
Lumolnslnn. Boy.8TO.12a (To be oompdeted in 3 Parts.) 1867 
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MACAJBKIE’S LAW OP BILLS OP SALES. 

THE LAW RELATING TO BILLS OF SALE : with 
Notes upon Fraudulent Assignments and Preferences, and the 
Doctrine of Reputed Ownership in Bankruptcy ; and an 
Ajjpendix of • Statutes, Precedents and Forms. By Stuart 
Macaskie, of Gray s Inn, Barrister-at-Law, some time holder 
of a First Class Studentship, Certificate of Honour, and the 
Barstow Law Scholarship of the Foiir Inns of Court, &c. Post 
8vo. 8$. cloth. 


DREWRY’S EQUITY ^PLEADER. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. Bv C. Stewart 1 >hewry, Esq,, 
of the Inner Ceinple, Burrister-at-Law. I‘2mo. 6«. boards. 


GAITJ8' ROMAN LAW. By Tomkins and Lemon. 

by p.rw, ,.,<>* to Lord i'hiiurr',lor U Mhfrl'y \ 

t ™ E ( ?V MMKXTAK1Ks of <} All’S on *th,. HOMAN 
an English franslution and 4 mi °tations. By 
/redbrick J. Tomkins, Esq., M.A., D.C.L., and William 
Georoe Lemon, Esq., LL. lb, Barristers-at-Law, of Lincoln’s 
8vo. 2T«. extra cloth. _ jk69 


MOSELEY ON CONTRABAND OP WAR. * 

CONTRABAND OF WAlt AND WHAT 

INUI. A I realise comprising all the American and 
Authorities on the Subject. B\ JosEm Moseley, Esq., 
±>amster-at- Law. Post 8vo. 5*. cloth. 


SMITH S BAR EDUCATION. 

A HISTORY of EDUCATION for tho ENGLISH 

B , A ^TJ^ SU ,?°? STI0XS 18 to SUBJECTS and METHOD8 
of STUDY. By PHrur Akstik Smith, E*j., M.A., LL.B., 
Barrister-at- Law . 8vo. 9«. cloth. I860 


LTJ8HXNGT02T8 NAVAL PRIZE LAW. 

A MANUAL of NAVAL PRIZE ^La\V. By Godfrey 

of ^ Temple, Eeq., Barrister-at-Law. 

iCoynl ffro. 10s. 6cf. 1866 
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WAGflETl\ir PATENTS. 

THE LAW AND PRACTICE RELATING TO THE 
PROLONGATION OF THE TERM OF LETTERS PATENT 
FOB INVENTION^ with full Table of Cases and Synopsis 
of Colonial and Foreign Laws, &c. By J. If. Waghsiett, M.A#, 
Oxon., of Lincoln's Inn, Barrister-at-Law. In 1 vol. 8vo., 
7s. cloth. 


HEALKfl’S HISTORY AND LAW OF PEWS. 

THE HISTORY and the LAW* of CHURCH SEATS 
or PEWS. By Alfred IIeales, F.S.A., Proctor in Doctors* 
Commons. 2 vols. 8vo. Ido. cloth. * 1872 

‘‘Altogether we can commend Mr of the author’s industry, talent and 
aleff'M btx>k on a well concern'd and learning .** — Law Journal. 

well executed work, which is evidence 


BRABROOK’S WORK ON CO-OPERATION. 

TnE LAW and PRACTICE of CO-OPERATIVE or 
INDUSTRIAL and PROVIDENT SOCIETIES ; including the 
Winding-up Clauses, to which arc added the Law of Franco on 
the same subject, and Remarks on Trades Unions, By Edward 
W. Brabrook, F.S.A., of Lincoln’s Inn, Esq., Barrister-at-Law, 
Assistant- Registrar of Friendly Societies in England. G*. cl. 1869 


OOOKBS* SOLICITORS’ BOOKKEEPING. 

A MANUAL OF SOLICITORS’ BOOKKEEPING: 

comprising practical exemplifications of a concise and simple 
plan of Double Entry, with Forms of Account and other Books 
relating to Bills of Costs, Cash, &c., showing their operation, 
giving directions for keeping, posting and balancing them, and 
instructions lor drawing costa. Adapted for a btfge or small, 
•ole or partnership business. By W. B. Coombs, Law Accountant 
and Costs Draftsman, t vol. 8vo. 10#. 6 d. cloth. 1868 

.*3C 


%• Tkt wmrimt* 


is A* 


w* rk,tkt 
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WIO&AX ON WILLS.— Fourth Edition. / • 

AN EXAMINATION OF THE RULES OF LAW 
respecting the Admission of EXTRINSIC EVIDENCE in Aid 
of tho INTERPRETATION of WILLS. By thought Hon. Sir 
J AMES WlGRAM, Kilt. The Fourth Edition, $>rennml tor the press, 
-with the sanction oitho learned Author, by W. Kxox Wiqram, 
at. A., of Lincoln's Inn, Esq., Barrister- at- Law. Hvo. Ilf* cl. 1858 

LAWRENCE'S PARTITION ACTS, 186S and 1876. 

THE COMPULSORY SALE OF REAL ESTATE 
under the TOWERS of tho PARTITION ACT, 1808, as Amended 
by tho Partition Act, 18T|^ By Philip Henry La whence, of 
Lincoln’s Inn, Es<p, Barrister -at -Law. Hvo. Ha. cloth. 1877 

“Mr. Lawrence in evidently ae- «iit On the iwle of land the whole 

2 (Minted with himwbjeet He explain* mibjeet i* ably treated, nuj<l the book 
fce state of the law previous to the contains, lunottjpd ether thuiftw. a valu- 
Statnteof IS8H,xuid the means by which able mJeetion of lutidin# mm* on the 
under it peruona may now maintain a subject.’’— Ju»t%ct .»/ iM 


BUND’S LAW OF SALMON FISHERIES. 

THE LAW relating to tho SALMON FISHERIES 
of ENGLAND and WALES, an amended bv* “ Tho Salmon 
Fishery Act, 187d;” with /tho Statutes and Cases. Ily J. W. 
Willis 1U t nd, M.A., LL.li., of Lincoln's ImOlarrister-at-Law, 
Vice-Chairman Severn Fishery Board. Post Hvo. 15*. cl. 1878 

“ Mr. Bund ha* done the work exeel- “ We have always found his opinion 
lently well, and nothing further in Huh sound, and his explanation* clear And 
way own be dottied.’ 1 - Th+ Firhi lucul,"— Z/i/wl and Waur. 

TRO WEB’S CHURCH BUILDING LAWS, Continued 
to 1874. 

THE LAW of the BUILDING of CHUROHf^ 
PARSONAGES, and SCIIOf 1LS, and of the Division of Parishes 
and Places. By Charles Francis Tkowkr, M.A., of tho Inner 
Temple, Esq., Barrister-at-Law, late Fellow of Exeter College, 
Oxford, and late Secretary of Presentations to Lord Chancellor 
Weetbury. Post 8vo. 9*. cloth. 1874 

%• The Supplement map be ha4*rp<traUly, price 1*. eetced. 

BULLET A BUND’S NEW BANKRUPTCY MANUAL. 

A MANUAL OF THE LAW AND PRACTICE 
OF BANKRUPTCY as Amended and Consolidated by the 
Statutes of 1&59, with an APPENDIX containing the Statutes, 
Orders and Forms. By John F. Bulley, B.A., and J. W. 
Willis Bijxd, M.A.,LL.B m Barristers- aA Law. 12mo. 16*. cloth. 
With a Supplement including the Orders to April, 1870. 

♦ # * The Suppl e m ent map be had mparately % It. mwed. 
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OXE’S MAGISTERIAL SYNOPSIS.— Thirteenth Edit. 

ThE MINISTERIAL SYNOPSIS : a Practical Guide 
for Magistrates, their Clerks, Solicitors, and Constables; com- 
pnmng Sumiqary Convictions and Indictable Offences, with their 
Penalties, Punishments, Procedure, &c.; alphabetically and 
tabularly arranged .-'with a Copious Index. Thirteenth Edition , 
much enlarged. By Thomas W. SaundekIs, Esq.? Metropolitan 
Police Magistrate. In 2 vols. 8vo. 63s. cloth; 73a. calf. 1881 


“ Twelve editions in tweilty- 
oiglit yearn say more for the prac- 
tical utility of thin work than any 
number of favourable reviews. Y et 
we feel bound to accord td the 
learned 1 toco r dor of Bath the praise 
of having fully maintained in the 
present edition the well-earned re- 

? utation of this useful book.” — 
.aw Magazine. 

“The industrious, capable and 
painstaking Recorder of Bath (Mr. 
T. W. Saunders) has edited the 
twelfth edition of Oke’s Magisterial 


Synopsis. The law administered 
by magistrates, like almost every 
other branch of our jurisprudence, 
goes on growing almost every day 
of the legal year, and a new eaition 
of wuch a work as this every few 
years means no small amount of 
labour on the part of the editor. 
W e are glad to see that Mr. Saun- 
derB has bestowed great care in the 
revision of the index, which is now 
a feature in the work,”— Law 
Times. 


OXE’S HANDY BOOK OF THE GAME LAWS.-3rd Ed 

A HANDY LOOK OF THE GAME LAWS; containing 
Uie whole Law as to Game, Licences and Certificates, Ghin 
Licences, Poaching Prevention, Trespass, Rabbits, Doer, Dogs, 
Birds afid Poisoned Grain, Sea Birds, Wild Birds, and Wild* 
Fowl, and the Rating of Game throughout the United Kingdom. 
l \ stemaribally arranged, with the Acts, Decisions, Notes and 
Forms, &c. Third Edition. With Supplement to 1881, con- 
taining the Wild Birds Protection Act, 1880, and the Ground 
Act, 1880. By J. W. Willis Btnd, M.A., LL.B., of 
Lincoln s Inn, Esq., Barrister-at-Law; Vice-Chairman of the 
Severn Fishery Board. Post 8vo. 16#. cloth. 1881 


• • 


The Sujyplement may be 

u A book on the Game Laws, 
brought up to the preeent time, 
and including the recent acts with 
regard to wild fowl, Su\, was much 
needed, and Mr. Willis Bund has 
most opportunely supplied the want 
by bringing out a reviled and en- 
larged edition of the very useful 
handy book of which the late Mr. 
Oke waa the author,”— The Ft* Id, 

• “The editorship of the present 
publication has, we are happy to 
•ay, fallen into such able nands as 
thoasof Mr, Willis Bund. In con 


had tep^raltly, 2#. 6<f. tewed. 

elusion, we would observe that the 
preeent edition of the above work 
will be found by legal men or others 
whojrequire any reliable informa- 
tion on any subject connected with 
the game laws, of the greatest 
practical utility, and that Wdtrt 
proprietors, farmers, and sports- 
men will find 4 Oke’s Game Laws' 
an invaluable addition to their 
libraries, and an easy miens of 
enlightening themselves on a sub- 
ject which closely affects them.”— 
Lend and Water 
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OKE'S MAGISTERIAL FORMUXIST . — SixU* Edition. 

THE MAGISTERIAL FORMALIST: Ring a*Com- 
plete Collection of Forms and Precedents for practical use in 
all Cas§s out of Quarter Sessions, and in Paroenial Matters, by 
Magistrates, tbeir Clerks, ^.ttomios and Constable!. By George 
C. Oke. Sixth Edition , enlarged and improved. By Thomas 
W. Saunders, Es<p, Metropolitan Police Magistrate. In 1 vol. 
8vo. 38#. cloth; 43#. calf. 1881 

“Mr. Saunders has not been h^ucl recent enactments is ol the 
called upon to perform the func- very first importance. In selecting 
tiona of an annotator merely. He Mr. Saunders to follow in the stef* 
has had to create, just as Mr. Oke of Mr. Oke the publishers exercised 
created when he wrote his book. wi^' discretion, and we congnitu- 
This, of course, has necessitated late both author and publishers 
the enlargement and remodeling upon the complete and very ex* 
of the index. No work probably is cellent manner m which this edition 
in more use in the offices of has Imhoi prej Hired and is now pre- 

tratesthau ‘Oke’s Formuhst.* That svnted to the profession.'* — Law 
it should be sellable and com pro- 7'tnic*. 

OKE’S LAWJ3 AS TO LICENSING INNS, Ac. -2nd Edit. 

THE LAWS AS TO LICENSING INNS, &o. ; 
containing the Licensing Acts. 187*2 and 1874, and the other 
Acts in force os to Ale-hout»c»rt, B»*or-hou»os, Wi*ie and Refresh- 
ment-houses, Shops, &c., where Intoxicating Liquors are sold, 
and Billiard and Occasional Licences. Systematically arranged, 
with Explanatory Notes, the authorized Forms of Licences, 
Tables of Offences, Index, &c. By Geohoe C. Okk. 2nd edit, by 
W.O. Glen, Esq., Burrister-at-Law. Pont 8vo. 10#.clqth. 1874 

OKE'S FISHERY LAWS.— Second Edition by Bund. 

THE FISHERY LAWS : A Handy Book of tU Fishery 

Laws : containing the Law a* to Fisheries, Private and Public, 
in the Inland Waters of England and Wales, and the FrosJ^t 
water Fisheries Preservation Act, 1878. Systematically* ar- 
ranged : with the Acts, Decisions, Notes, and Forms, by George 
C. Oke. Second Edition, with Supplement containing the Act 
of 1884, with Notes, b^: J. W. Wlllis Bund, M.A., LL.B., of 
Lincoln’s Inn, Barrister-at-Law, Chairman of the Severn Fishery 
Board. Post 8vo. 6#. cloth. u 1884 

OKE'S LAW OF TURNPIKE ROADS . —Second Edit. 

THE LAW OF TURNPIKE ROADS ; compiling the 
whole of the General Acts now in force, including those of 1861 ; 
the Acte as to Union of Trust*, for facilitating Arrangements with 
their Creditors; as to the interference by Kail ways with Roods, 
their Non-repair, and enforcing Contributions from Parishes, 
Ac., practically arranged. With Case^ copious Notes, all the 
neoeasary Forms, and an elaborate Index, 4c. By George 
0. OKS. Second Edition . 12mo. 18#. cloth. 1861 
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OUS&KE jkATD BRETT’S CONVEYANCING ACTS.— 
Third Edition. v 

c 

THE CONVEYANCING ACTS, THE VENDOE AND 
PURCHASER ACT, THE SOI JCITORS’ REMUNERATION 
ACT, and tho General Ordm made thorn under ; with Notes and 
an Introduction. By Audrey St. John Clerke, B.A., and 
Thomas Brett, LL.B., B.A., both of the Middle Temple, 
Esquires, Barristers-at-Law. Thirtf Edition. Just published, 
post 8vo., 12 8. 6 d. cloth. 1889 


“ This little book is one of the mo*t 
useful work* on the Conveyancing Act*, 
and with students, perhap*. the most 
popular."— Jw mi, August, 1889. 

” The third edition of Memr*. Clerke 
k Brett** work on the Conveyancing 
Act will deservedly maintain tho high 
reputation gained by the former edi- 
tion*. The oa*ea an* well not*xl up to 
data .” — Law Time*, Juiy 27, 1HHP. 

*• We are glad to welcome, after the 
lap*o of several y»*ar*. a new edition of 
tm* excellent work. We can commend 
the book aa an extremely handy nod 
complete edition of tho Act».”~.SWic«- 
tora' Journal, July 27, 1889. 

'• We do not think the student could 
have a better work to a*m»t him m hut 
study of these all-important Acta, and 
we mo*t heartily commend the work to 

lHWt 

li* volume deserve* hearty com- 
mendation, for the work throughout i* 
characterised bv conciseness in arrange- 
ment, patient labour in research, and 
scholarly accuracy in compiling. All 
recent case* have bans incorporated in 
the work, so far at least as our perusal 


ha* served as a test, their precise effect 
given, and, as the authors say, much in 
the nature of conjectural interpretation 
in tim previous edition* ha* now been 
replaced hr the authority of express 
decision. The result i* eminently satis- 
factory.^ ” ~/W> Court, Aug. 21, 1889. 

“The first edition of this book was 
published in 1H81, and it became evident 
tha. it* combination of topic and treat- 
ment would make it popular. That it 
was capable of expansion l* shown by 
the fact that tho authors have added 
more than two hundred and fifty oases 
in the present edition. The case* bear- 
ing directly on the Act are to be found 
in their proper places, and the authors 
continue their practice of discussing 
nue«tians suggested by the section* 
dealt with in their note* The table of 
cases is admirably full, giving (he re- 
ferences to all the report* beside* those 
which the author*, under a mistake 
which it in hard to kill, call the autho- 
rised report*. The index i» good, ex- 
cept for it* referring back to the table 
of content* under the head of the Acts 
dealt with .” — Law Journal, August IT, 


aUXOO’8 XJCPLOYEJU9’ LIABILITY ACT. 

A TREATISE upon the EMPLOYERS’ LIABILITY 
ACT, 1880, with Rule^ Forms and Decided Cases. By A. H. 

», of the Middle Temple, B&rrister-at-L&w. 1 tgL post 
8yo. 5*. cloth. 1881 
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HUNT’S BOUNDARIES, FENCES ft FOREBHOHES.— 

Third Edition. 

A TREATISE on thj LAW of BOUNDARIES and 
FENCES in relation to the Sea-ahore a£d Sea-bed; Publio 
and Private fiivors Imd Lakes ; Mines and Private Properties 
Generally ; Railways, Highways, a^d oilier Ways and Roads, 
Canals, and Waterworks; Parishes and Counties; Inclosuros, 
Ac. Together with tho Rules of E\*i donee and the Remedies 
applicable thereto, and including th5 Law of Party-walls and 
Party-structures, both Generally and within the Metropolis. 
Third Edition. By Arch in alp Brown, Eaq., of tho Middle 
Temple, Banjster-at-Law. In 1 vol. post 8vo. 14s. cloth. 1884 


“ There uv few more fertile source 
of Uttomtton than ftuMe dealt with m 
Mr Hunt'# valuable book. It iatuiiti- 
cteot here to «*y that the volume ought 
to have a larger circulation than onli- a 
narily belong* to law book*, that it 
ought to lie found in every country 
gentleman'# library, that the mao a ar*> 
brought down to the latest date, Ad 
that it i* carefully prepared, clearly 
written and well railed. —Law M<ig- 
tuim. 

“ It speaks well for thin book, that it 
•has to noon pawned into a wound edition. 

That it# utility ha# been appreciated i« 
shown by it# sum*#. Mr Hunt htm 
availed himself of the opportunity of a 
second edition to note up all the ca mm to 
this time, and to extend oomddernbly 
some of the chapter#, especially that 
which treats of rights of property on 


and the subjects of «ea 
and of 

Mr. Hunt chose a poml subject for 
treatise on Itoundanew and 
and Right* t^the Henahore, and 
an* not Murprimd to Hud that a 
: edition of hi# Ikk ik lia# bum 
for The ysvwnt edition contain* 
much n< w matter. The chapter espe- 
cially wlmli treats on nghtsof property 
on the inHwhor**, which has 

made to the chapter* relaflng to the 
feucing of the property of ttuue owner# 
and railway coinjKtnie# ^11 the case* 
which have been decided since tlw work 
ttmt appeared have been introduced in 
tlieir proper places Thu# it will >«c 
aim till# new edition ha# a 
value.”- 


COILIEB’S LAW 0^ CONTRIBUTORIES. 

A TREATISE on the LAW OF CONTRIBUTORIES 
in the Winding-up of Joint-Sto^k Companies. 

CoiJJRR, of the Inner Temple, Esq. , Barrister- at- Law . Post 8vo, 
9*. cloth. 1875 


“ Mr. Collier's general am 
appears to have been carefully d 
and is probably anneal as toe nature 
of the subject admits of. It is impoa- 
rfbte after a per us al of the book to 
doubt that the author has honestly 
atudtad the subject, and has not con- 
tented himself with tike practice of 
xiaobif together bead notes from m 


“Mr. Collier has not shrunk from 
pointing out hi# views as to the m«m~ 
dlabihtf of apparently conflicting deri- 
sion s or a* to many points <m which the 
law is still unsettled; without making 
any quotations forth* purpose of illue- 
touting above remark*, we think we 
are justified in eomroendingthi* trusties 
to the favourable conshUsnathm of dm 
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THE BAltyEXAMINATION JOURNAL. 

THE BAR EXAMINATION JOURNAL, containing 
the Examination Papers on all the subjects, with Answers, set 
at the Gonorfil Examination for C$11 to the Bar. Edited by 
A. D. Tyssen, B.tiL., M.A., Sir R. K. Wilson, Bart., M.A., 
and W. 1). Edwards, LL.B., Barristers-a^-Law.' 3 a. each, .by 
post 3s. hi. Nos. 3, 6, 9, 10, 11, 12, 13, 14, 15 and 16, Hit 
1872 to Hil. 1878, both incjusive, may now be had. 

%• No. 18 w > a double number, price &*,, by pout 6*. 2 d. Not. 1, 2, 4, 5, 7 and 8 are out 
of print. 

THE PRELIMINARY EXAMINATION JOURNAL, 

And Students’ Literary Magazine. 

Edited by Jakes Erle Benhak, formerly of King’s College, London; 
Author of “The Student’s Examination Guide,” &c. 

Now Complete in Eighteen Number*, containing all the Queetiona, with Jjunrat, 
from 1871 to 1875, end to be hed in 1 Vol. 8ro., price 18e. oloth. 

Nos. I. to XVIII. may still be had, price 1«. each /by post 1#. Id. 


CUTLER’S CIVIL SERVICE OF INDIA. 

ON REPORTING CASES rfor their PERIODICAL 
EXAMINATIONS by SELECTED CANDIDATES for the 
CIVIL SERVICE of INDIA, Being a Lecture delivered on 
Wednesday, June 12, 1807, at King's College, London. By 
John Cutler, B.A., of Lincoln's Inn, Barrister- at-Law, Pro- 
fessor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence ut King’s College, London. 8vo. le. 


‘BROWNING’S DIVORCE AND MATRIMONIAL 
PRACTICE. 

THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including 
the Acts, Rules, Orders, Copious Notes of Cases and Forms of 
Practical 1 Proceedings, with Tables of Costs. By W. Ernst 
Browning, Esq., of the Inner Templp, Barrister -at- Law. Post 
8vo. 8«. cloth. 1862 


PHILLIPS’S LAW OF LUNACY. 

THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERSONS OF * UNSOUND MIND. By Charles P. 
Phillips, M.A., of Linooln’s Inn, Esq., Barrister-at-Law, and 
Commissioner in Lunacy. Post 8vo. 18 a. doth. 1858 
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STEVENS’ 8 ELEMENTS OF MERC AN TILR^LA W, 

THE ELEMENTS OF MERCANTILE t,AW. w By 
T. M. Stevens, M.A., B.C.L., Barrister-at-Law. Just pub- 
lished, ifl 1 vol. post 8vo. 10*. 6d. cloth. « 


• • I 

LAND LAWS. 

STATEMENT OF THE LAND LAWS. By the 
Council of the Incorporated Law Society of the United King- 
dom. Royal 8vo. 1#. sewed; by po«t 1*. Id. 1880 


UNDERHILL’S “ FREEDOM OF LAND.” 

“ FREEDOM OF LAND,” ani> WHAT ]T IMPLIES. 
By Arthur Underhill, LL.I).,of Lincoln’s Inn, Barrister-at- 
Law. 8vo. la. sewed ; by post 1*. Id. 


HOLLAND ON THE FORM OF THE LAW. 

ESSAYS upon tho FORM of tlio LAW * By Thomas 
Erskink Holland, M.A.f Fellow of Exeter College, and 
Chichele Profossor of International Law* in the University of 
Oxford, and of Lincoln's Inn, Esq., Barrister-at-Law'. 8vo. 
. cloth. * 1870 


CHITTY, Jun., PRECEDENTS IN PLEADING. -Third 
Edition. 

CHITTY, Jrx., PRECEDENTS in PLEADING; 

copious Notes on Practice, Pleading and Evidence, by the 
Joseph Chitty, Juil, Esq. Third Edition. By* tho late 
Tompson Chitty, and by Leofuic Temple, R. G. 

Williams, and Charles Jeffery, Esqrs., Barristers-at- 
Law. Complete in 1 voL royal 8vo. 38*. cloth. # 1868 


The Doctrine of Continuous Voyages as applied to 

CONTRABAND of WAR and BLOCKADE, contrasted with the 
DECLARATION of PARIS of 1856. By Sib Travers Twiss, 
Q.C., D.C.L., &c., Ac., President of the Bremen Conference, 
1876. Read before the Association for the Reform and Codifi- 
cation of the Law of Nations at the Antwerp Conference, 1877. 
8 vo. 2#. fid. sewed. 
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Mr. Justice Lush's Common Law Practice. By Dixon. 

Thirfl EditiSh. LUSH’S PRACTICE of the SUPERIOR 
COURTS of COMMON LAW at WESTMINSTER, in Actions 
and Proceedings over which they have a common Jurisdiction; 
with Introductory Treatises respecting Parties to Actions; Attor- 
nies and Town Agents, their Qualifications, Rights, Duties, 
Privileges and Disabilities; the Mode of Suing, whether* in 
Person or by Attorney, in Form& Pauperis, &c. &c. &c.; and 
an Appendix, containing the authorized Tables of Costs and 
Feos, Forms of Proceedings and Writs of Execution. Third 
Edition. By Joseph Dixon, of Lincoln's Inn, Esq., Barrister- 
at-Law. 2 vols. 8vo. 46*. cloth. 1865 

t 

The Law and Facts of the Alabama Case with Reference 

to the Genova Arbitration. By James O’Dowd, Esq., Barrister- 
at-Law. 8vo. 2*. sewed. 

Gray's Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at 
Westminster. By John Gray, Esq., of the Middle Temple, 
Barrister- at- Law . 8vo. 2D. cloth. 1853 

Rules and,. Regulations to be observed in all Causes, 

SUITS and PROCEEDINGS instituted in the Consistory Court 
of London from*and after the 2(nh June, 1877. By Order of 
the Judge. Royal 8vo. D. sew r ed. 

Pulling's Practical Compendium of the Law and Usage* 

of MERCANTILE ACCOUNTS ; describing the various Rules 
of Law effecting them, the ordinary modo in which they are 
entered in Account Books, and the various Forms of Proceeding, 
and Rules of Pleading, and Evidence for their Investigation at 
cCommon Law*, in Equity, Bankruptcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock Companies’ Accounts, tinder the Winding-up Acta 
of 1848 and 1849. By Alexander Pulling, Esq., of the Inner 
Temple, Burrister-at-Law. 12mo. 9i 

Foreswore Rights. Report of Case of Williams r . Nicholson 

for romoviug Shmgle from the Foreshore at Withemaea. Heard 
31at May, 1870, at Hull. 8yo. 1«. seized. 

Hamel's International Law.— International Law in oon- 

nexion with Municipal Statutes relating to the Commerce, 
Rights and Inabilities of the Subjects of Neutral States pending 
Foreign War; considered with reference to the Case of the 
“Alexandra,” seized, under the provisions of the Foreign 
Enlistment Act By Fklxx Ha&orayb Hawed, of the Trm*r 
Temple, Barr ster-at-Law. Poet 8vo. Si. sewed. 
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Keyser on the Law relating to Transactions on •the 

STOCK EXCHANGE. By Henry Keyser, Esq., of the 
Middle Temple, Barrister -at- Law. 12mo. 8 s. cloth. 

A Memoir of Lord lyndhurst By William Sidney 

Gibson, Eso.^ M.A.. F.S.A., Barrister-uf?Law, of Lincolns 
Second Edition, enlarged. 8vo. 2s. (x/. cloth. 

The Laws of Barbados. (By Authority.) Boyal8vo.21s.cl. 

Pearce’s History of the Inns of Court and Chancery; 

with Notices of their Ancient Discipline, Rules, Orders and Cus- 
toms, Readings, Moots, Masques, Hotels and Entertainments, 
including an account of thceAininont Men of the Four Learned 
and Honourable Societies —Lincoln's Inn, the Inner Temple, the 
Middle Temple, and Gray’s Inn, &c. By Robert R. Pearce, 
Esq., Barrister-ut-Law. *8vo. Hs. cloth. 

A Practical Treatise on the Law of Advowsons. By 

J. MlREnousK, , Esq,, Barrister-ut-Law. 8vo. ID. boards. 

Williams’ Introduction to the Principles and Practice 

of Pleading in the Superior Courts of Law, embracing an Outline 
of the whole Proceedings in an Action at Law, on Motion and at 
Judges’ Chambers; together #ith the Rules of Pleading and Prac- 
tice, and Forms of all the princijittl Proceedings. By WATXIN 
Williams, M.P., of the Inner Temple, Esq., barristor-at-Law. 
o. 12 s. cloth. 

The Lord's Table: its true Rubrical Position. The 

Purchas Judgment not reliable. The Power of the faiity and 
Churchwardens to prevent Romanizing. Suggestions to the 
Laity and Parishes for the due ordering of the Table at Com- 
munion Time. The Rubrical Position of the Celebrant. 

H. F. Naffer, Solicitor. 8vo. 1*. sowed. 

Beane's Law of Blockade, as contained in the Judgments 

of Dr. Lushington and tho£ aaes on Blockade decided during 1854. 
By J. P. Deane, D.C.L. .Advocate in Dwtors’Commons. 8vo. 10«.cl. 

Linklater's Digest of and Indgx to the Hew Bankruptcy 

ACT, and the accompanying Acts of 1869. By John Linklatek, 
Solicitor. Second Edition. Imperial 8vo. 3s. 6d. sewed. 

Pothier's Treatise on the Contract of Partnership. 
Translated from the French, with Notes, by O. D. Tudor, Esq. 
Bairister-at-LfAr. 8vo. 5s. cloth. 

Homan's Treatise on the Law and Practice relating to 

LETTERS PATENT for INVENTION#. By John Pantom 
Norman, M.A., of the Inner Temple, Barrister-at-Law. Poet 
8yo. 7s. 6 d. cloth. 
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Saint on Registration, Voters and their Registration : 

comprising the Representation of the People Act, 1884 ; and the 
Registration, Redistribution of Seats, and Medical Relief Dis- 
qualification ttemoval Acts, 1885; with Notes and Index. By 
J. J. Heath SAiNT^Esq., B.A., of tne Inner Temple, Barrister- 
at-Law. In 1 vol. post 8vo. 10s. 6 d. clothj t 1£85 

Saint’s Registration Cases. Second Edition. A Digest 

of PARLIAMENTARY and MUNICIPAL REGISTRATION 
OASES. Containing an Abstract of the Cases Decided on 
Appeal from the Locisiois of Revising Barristers during the 
Period commencing 184 If and ending 1880. Second Edition. 
By John James Heath Saint, Kscl, B.A., of the Inner Temple 
and Midland Circuit, BurriHter-at-Tlaw, Recorder of Leicester, 
Author of “Saint’s Manual of Registration.” In 1 vol. post 
8vo. 12a. cloth. 

Mozley, The Married Women’s Property Acts, with an 

Introduction and Notes on the Act of 1882. 8vo. 2a. Gc£. sewed. 

r 1883 

Francillon's Law Lectures. Second Series. Lectures. 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James Fean Dillon, Ksq., County Court Judge. First and 
Second Series. 8vo. 8a. each, clotli 

Gaohes* Town Councillors and Burgesses Manual. The 

TOWN COUNCILLORS AND BURGESSES MANUAL: a 
}K)piiiar t I)igest of Municipal and Sanitary Law, with infonna** 
lion as to ('barters of lncorjH»ration, and a useful Collection of 
bonus, especially adaiitod for newly incorporated Boroughs. 
By Louis G aches, LL.M., B.A., of the Inner Temple, Esq., 
Burristor-at-Law. Post 8vo. 7*. cloth. 


^ Parkinson’s Handy-Book for the Common Law Judges* 

CHAMBERS. By Geo. IL Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 7 a. cloth. 

A Treatise on the Law of Sheriff with Practical Forms 

and Precedents, By Richard Clarke Sewell, Esq., D.C.L., 
Barriste^-at-I^iw, Fellow of Magdalen College, Oxford. 8vo. H. It. 

Fearne’s Chart, Historical and Legigraphioal, of Landed 

Property in England, from tlie time of the Saxons to the present 
Alra, displaying at one view the Tenures, Modes of Descent and 
Power of Alienation of Lunds in England at all times during that 
Period. On a sheet, coloured, (is.; on a roller. 

The Ancient Land Settlement of England. A Lecture 

delivered at Univers^y College, London, October 17th, 1871. 
By J. W. Willis Bund, M.A., Professor of Constitutional Law 
and History. 8vo. It. sewed. 
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Ecclesiastical Hafo- 

The Case of the Rev. G. C. Gorham against the Bishop 

of Exeter, as heard and d^ennined by the Judicial Committee 
of the Privy Council on appeal from the Arises Court of Canter- 
bury. By Edward J. Moore, M.A., Barrister-at-Law, Author 
of M oore’s Privy Council Reports. Royal 8vo. 8*. doth. 

Coote s Practice of the Ecclesiastical Courts, with Forms 
and Tables of Costs. By Henry Charles Coote, Proctor in 
Doctors’ Commons, Ac. One thick v<*l. 8vo. 28#. boards. 

Border i\ Heath. Judgment delivered on November 2, 

1861, by the Right Honorable Stepi&n Lusiilngton, D.C.L., 
Dean ol the Arcnos. Folio? 1 !#. sowed. 

The Law relating to Ritualism in the United Church of 
England and Ireland. By F. II. Hamel, Esq., Barrister-at- 
Law. 12mo.J#. sewed. 

Archdeacon Hale’s Essay on the Union between Chureh 

and STATE, aild the Establishment bv Law of the Protestant 
Reformed Religion in England, Ireland and Scotland. By 
W. II. Hale, M.A., Archdeucon of Loudon. 8vo. 1#. sowed. 

Judgment of the Privy Council in the Case of Hebbert 
v. Purchas. Edited l>v Edward Bullock, of the Inner Temple, 
Barristor-at-Law. Koval hA. 2*. 

Judgment delivered by Right Hon. Lord Cairns on behalf 

of the Judicial Commit!**' of the Privy ( ’ouneil in the ( Wt of 
(Martin r. Muekonochk. Edited by W. Ernst Bhowni.VO, Knq., 
Barrister- at- Law. Koval Hvo. 1*. <W. sowed. 

Judgment of the Right Hon. Sir Robert J. PMllimore, 

Official Principal of the Court of Arches, with Cohos of Martin v. 
Mackonochie and Flamank v. Simpson. Edited by Walter 
G. F. Phillimork, B.A., of tlie Middle* Temple, Ac. Stxx^u# 
Edition, royal Hvo. 2*. sewed. 

The Judgment of the Bean of the Arches, also the Judg- 
mentof the PRIVY COUNCIL, in Liddell (clerk) and Homo 
and others against Westefton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A. F. Bay ford, LL.D. Royal 
8vo. 3#. 6d. sewed. # ^ 

The Case of Long r. Bishop of Cape Town, embracing 

theoi unions of the Judges of Colonial Court hitherto unpublished, 
together with the decision of the Privy Council, and Preliminary 
Obeervations by the Editor. Royal Hvo. 6#. sewed. 

The Law o£ the Building of Churches, Parsonages and 

Schools, and ox the Division of Parishes and Places —continued 
to 1874. By Charles Francis Trower, M.A., Barri#t©r-at- 
Law. Poet 8vo. 9#. cloth. • 

The History and Law of Church Seats or Pews. By 
A.HEALKS, F.S. A, Proctor in Doctors’Ccmmons. 2vols. 8vo. 16«.cL 



* Pjt BPABIWQ FOB PUBLICATION. 

Hasmith's History of Boman Law, with Tranalation of Gaiua 
and Juftini^p, &c., with Charts. In 1 vol. Bvo. • 

Hewitt's Treatise- on the Duty* on the Income of the 

Property of Bodies Corporate and TJn-?noorp<frate, oomxronly 
called “Corporation Duty/’ In 1 vol. post 8?o. 

Foikard’i Slander and IdbeL Fifth Edition. In 1 vol. roy. 8vo. 

c 

Crabb'i Precedents in Conveyanoing. Sixth Edition. By 

WltjLIAM WoODHOUgK FlBHKB,* Esq. Ill 2 VOl*. TOJ . 8?0. 

Hertslet’s Treaties, Vol. 17. In 1 vol. 8vo. 


Rickards' Referees Reports. Vol. I. Put IV. 







